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THE  COPYRIGHT  ROYALTY  TRIBUNAL 
REFORM  ACT  OF  1993 


TUESDAY,  OCTOBER  5,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Patents,  Copyrights  and  Trademarks, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:08  a.m.  in  room 
226,  Dirksen  Senate  Office  Building,  Hon.  Dennis  DeConcini  (chair- 
man of  the  subcommittee)  presiding. 

Also  present:  Senator  Grassley. 

OPENING  STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  I  am  not  the  chairman  of  the  subcommittee, 
as  you  obviously  know  but  Senator  DeConcini  has  been  momentar- 
ily delayed.  Through  his  staff  he  said  that  any  member  who  want- 
ed to  start  the  hearing  may  start  and  I  am  very  happy  to  do  that 
for  my  friend,  the  Senator  from  Arizona. 

I  want  to  thank  the  chairman  for  holding  this  hearing  on  the 
very  important  issue  before  us.  And  of  course,  I  want  to  thank  the 
witnesses  for  taking  time  to  meet  with  the  subcommittee  today  on 
what  is  an  extremely  important  issue  for  them. 

Today,  Chairman  DeConcini  has  convened  the  subcommittee  to 
hear  about  proposed  legislation  to  eliminate  the  Copyright  Royalty 
Tribunal.  It  is  unusual  here  in  Washington  for  us  to  consider  abol- 
ishing any  Federal  agency,  whether  it  be  this  one  or  any  other  one, 
and  particularly  it  might  be  strange  for  one  as  small  as  the  CRT. 
So  in  this  environment  this  is  a  significant  matter. 

The  CRT  was  established  in  1976  to  deal  with  the  compulsory  li- 
cense provisions  of  the  1976  Copyright  Act.  It  will  also  distribute 
royalties  under  last  year's  Digital-Audio  Home  Recording  Act. 

The  issue  for  us  is  whether  the  function  of  the  CRT  can  be  better 
handled  by  the  Library  of  Congress  and  by  private  arbitration  pan- 
els. I  look  forward  to  hearing  from  today's  witnesses,  the  CRT  Com- 
missioners who  can  tell  us  about  the  current  workload  of  the  CRT, 
as  well  as  the  people  from  the  Library  of  Congress  who  can  tell  us 
what  the  transfer  of  work  to  the  Library  will  mean. 

I  yield  the  floor. 

OPENING  STATEMENT  OF  HON.  DENNIS  DeCONCINI,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ARIZONA 

Senator  DeConcini.  Thank  you.  Senator  Grassley,  for  starting 
the  hearing.  I  apologize  for  being  late. 

(1) 


Senator  Grassley.  It  took  me  1  hour  and  20  minutes  to  come  in 
yesterday. 

Senator  DeConcini.  So  I  appreciate  your  starting  this  hearing 
and  I  appreciate  the  patience  of  the  witnesses. 

Today,  as  the  Senator  said,  we  will  conduct  hearings  on  S.  1346, 
the  Copyright  Royalty  Tribunal  Reform  Act  of  1993.  I  introduced 
this  bill,  along  with  the  ranking  member.  Senator  Hatch,  to  elimi- 
nate the  Copyright  Royalty  Tribunal  and  to  replace  it  with  ad  hoc 
arbitration  panel  for  the  purpose  of  setting  rates  and  distributing 
funds  that  are  collected  under  the  compulsory  licenses  in  the  Copy- 
right Act. 

This  bill  places  this  arbitration  function  under  the  direction  of 
the  Librarian  of  Congress  who,  in  addition  to  convening  necessary 
arbitration  panels,  will  provide  the  institutional  continuity  regard- 
ing the  law,  procedures,  and  process  to  the  arbitration  panel. 

I  don't  believe  there  is  an  organization  that  is  more  prepared  to 
assume  these  duties  than  the  Library  of  Congress.  The  library, 
through  the  copyright  office,  has  demonstrated  a  wealth  of  knowl- 
edge with  respect  to  the  copyright  compulsory  license.  The  Copy- 
right Office  has  considerable  expertise  in  the  area  of  satellite  and 
cable  licenses;  this  expertise  was  evidenced  by  the  study  that  they 
prepared  for  me  last  year  that  received  widespread  acclaim  from  all 
the  interested  parties  in  this  very  technical  area. 

So  today  we  are  pleased  to  have  Mr.  Mulhollan,  the  Deputy  Li- 
brarian. I  understand  that  Mr.  Billington  could  not  be  with  us.  We 
appreciate  your  testimony,  as  well  as  Mary  Levering,  the  Acting 
Register  of  Cop5n*ights. 

So  we  will  turn  it  over  to  you,  Mr.  Mulhollan. 

STATEMENT  OF  DANIEL  MULHOLLAN,  DEPUTY  LIBRARL\N,  LI- 
BRARY OF  CONGRESS,  WASfflNGTON,  DC;  ACCOMPANIED  BY 
MARY  LEVERING,  ACTING  REGISTER  OF  COPYRIGHTS 

Mr.  Mulhollan.  Thank  you  very  much,  Mr.  Chairman,  Mr. 
Grassley.  I  wish  to  thank  you  for  the  opportunity  to  be  here  today 
to  express  the  views  of  the  Library  of  Congress  on  the  Copjrright 
Royalty  Tribunal  Act  of  1993. 

As  you  mentioned,  sir,  Dr.  Billington  asked  me  to  convey  his  re- 
grets that  a  physical  illness  prevents  his  being  here.  We  went  over 
the  items  that  we  are  presenting  to  you  in  detail,  as  evidenced  in 
the  written  statement  which  we  submitted. 

Senate  bill  1346  represents  a  significant  new  direction  in  the  ad- 
ministration of  the  compulsory  licenses  of  the  Copyright  Act.  With 
your  assistance  in  resolving  certain  financial  matters,  which  I  will 
shortly  address,  we  believe  that  the  new  responsibilities  placed  on 
the  Library  of  Congress  and  the  Copyright  Office  can  be  handled 
in  an  efficient  and  effective  manner,  to  the  satisfaction  of  all  par- 
ties. 

Following  my  remarks  Mary  Levering,  who  is  acting  for  the  Reg- 
ister of  Copyrights  through  the  end  of  the  year,  will  comment  on 
a  few  substantive  points. 

Mr.  Chairman,  the  Library  of  Congress  and  the  Copyright  Office 
are  ready  to  execute  these  new  responsibilities  and  appreciate  the 
trust  which  you  have  placed  in  us  to  do  the  job.  The  Library  and 
the  Cop3n*ight  Office  have  always  been  ready  to  meet  the  chal- 


lenges  posed  by  change.  We  are  prepared  to  assist  Congress  when- 
ever policy  dictates  a  new  direction.  We  are  confident  that  our  staff 
will  work  expeditiously  to  implement  any  new  responsibility  you 
see  fit  to  assign. 

There  is,  however,  a  significant  concern  with  respect  to  the  fi- 
nances to  meet  the  task,  a  concern  which  can  be  resolved  with 
some  small  amendments  to  the  bill.  The  librarian's  written  state- 
ment fully  develops  these  areas  and  includes  proposed  statutory 
language. 

To  summarize,  we  are  concerned  with  the  Library's  and  the 
Copyright  Office's  ability  to  deduct  costs  from  the  royalty  pool,  and 
the  budgeting  of  our  new  duties  for  fiscal  year  1994  and  in  future 
years.  In  administering  the  compulsory  licenses,  the  Copyright  Of- 
fice is  currently  allowed  by  statute  to  deduct  its  costs  from  the  roy- 
alty pools  for  the  cable,  satellite  carrier,  and  audio  home  recording 
licenses.  These  costs  include  the  collection  of  royalties  and  exam- 
ination and  processing  of  statements  of  account.  No  similar  provi- 
sion, however,  is  made  in  S.  1346  for  the  new  responsibilities  of  the 
Copyright  Office.  The  general  provision  allowing  the  panels  to  as- 
sess costs  to  the  parties  will  not  cover  all  our  costs.  For  example, 
the  cost  of  reviewing  the  panel's  reports;  receipt  and  processing  of 
royalty  claims  and  ratemaking  petitions;  implementation  of  regula- 
tions; procedural  and  evidentiary  rulings  required  by  section  801(c); 
and  disbursement  of  monies  will  all  have  to  be  borne  by  the  Li- 
brary and  the  Copyright  Office,  and  ultimately  the  taxpayer,  unless 
the  bill  is  amended. 

We  therefore  strongly  recommend  that  the  bill  be  amended  to 
allow  the  Library  of  Congress  and  the  Copyright  Office  to  deduct 
their  reasonable  costs  from  the  royalty  pools  or,  in  the  absence  of 
a  royalty  pool  as  in  the  cases  of  section  116  and  118  in  ratemaking, 
that,  like  the  arbitration  panels,  we  have  authority  to  assess  the 
reasonable  costs  to  the  parties. 

Another  strong  concern  is  how  the  Library  will  finance  the  duties 
imposed  by  S.  1346  in  the  current  fiscal  year.  There  is  no  Library 
or  Copyright  Office  budgetary  appropriation  for  fiscal  year  1994  for 
these  duties.  In  order  to  alleviate  these  serious  financial  problems, 
we  ask  for  two  other  critical  amendments. 

First,  we  ask  that  the  bill  be  amended  to  allow  the  Library  to 
assume  the  budget  appropriation  for  the  Copyright  Royalty  Tribu- 
nal for  fiscal  year  1994,  which  has  already  been  approved  by  the 
Congress.  The  CRT  will  be  allowed  to  use  its  appropriated  funds 
to  finish  its  work,  and  the  remainder  will  be  transferred  to  the  Li- 
brary. 

Second,  we  ask  that  the  positions  required  by  the  Library  and 
the  Copyright  Office  to  carry  out  the  functions  and  duties  of  S. 
1346  be  exempted  from  Public  Law  103-69.  This  will  allow  the  Li- 
brary to  obtain  the  necessary  personnel  and  resources  to  imple- 
ment the  bill  effectively. 

While  we  understand  that  these  are  difficult  budgetary  times, 
and  the  charge  is  to  do  more  with  less,  we  feel  that  this  exemption 
and  the  transfer  of  the  CRT's  already-appropriated  budget  are  fun- 
damental to  the  successful  completion  of  our  task. 


These  amendments  are  consistent  with  your  apparent  attempt  to 
have  the  parties  to  arbitration  proceedings  bear  all  their  reason- 
able costs. 

Mr.  Chairman,  we  look  forward  to  the  challenges  of  S.  1346. 
With  our  budgetary  concerns  resolved,  we  believe  that  we  can  meet 
the  obligations  of  the  bill  in  an  effective  and  efficient  manner  that 
will  be  more  than  satisfactory  to  all  the  parties  involved. 

Now  Mary  Levering  will  address  a  few  substantive  points.  I 
thank  you. 

Senator  DeConcini.  Thank  you. 

Ms.  Levering,  we  are  very  pleased  to  have  you  here  as  the  Acting 
Register  of  Copyrights.  If  you  have  a  statement,  you  may  proceed. 

STATEMENT  OF  MARY  LEVERING 

Ms.  Levering.  Thank  you  very  much.  Good  morning,  Mr.  Chair- 
man, Mr.  Grassley.  Thank  you  for  the  opportunity  to  appear  here 
today  and  express  the  views  of  the  Copyright  Office  on  the  Copy- 
right Royalty  Tribunal  Act  of  1993. 

Senate  bill  1346  proposes  to  eliminate  a  separate  and  independ- 
ent Government  agency,  the  Copyright  Royalty  Tribunal,  which  has 
been  in  existence  since  1978  following  the  enactment  of  the  Copy- 
right Act  of  1976.  The  Tribunal  has  distributed  royalties  collected 
by  the  Copyright  Office  for  the  compulsory  copyright  licenses,  as 
well  as  set  the  applicable  royalty  rates. 

The  bill  now  would  transfer  these  responsibilities  to  the  copy- 
right arbitration  royalty  panels,  modeled  after  the  panel  which  met 
last  year  under  section  119,  satellite  carrier  compulsory  license, 
which  set  new  satellite  royalty  rates. 

The  Library  and  the  Copyright  Office  are  given  a  considerable 
number  of  new  duties  to  aid  and  support  these  panels  in  the  dis- 
tribution and  ratemaking  process.  Included  in  these  responsibilities 
are  receipt  and  processing  of  well  over  1,000  royalty  claims  annu- 
ally; adoption  and  implementation  of  governing  regulations  and 
procedures;  procedural  and  evidentiary  rulings,  as  directed  by  the 
bill,  prior  to  convocation  of  the  arbitration  panels;  convocation  of 
the  panels;  and  aid  and  support  of  their  operations,  both  legal  and 
financial;  legal  review  of  the  panels'  reports  and  decisions;  and  par- 
tial and  full  distribution  of  royalties. 

In  the  librarian's  written  statement  we  have  noted  some  points 
for  further  consideration.  I  will  highlight  a  few  of  them,  in  addition 
to  the  financial  concerns  already  outlined  by  Mr.  Mulhollan. 

First,  the  bill  amends  section  111(d)(2)  of  the  cable  compulsory 
license  by  striking  the  second  and  third  sentences  and  inserting 
new  language,  but  the  problem  with  the  new  language  is  that  it 
omits  the  copyright  owner's  specific  entitlement  to  the  interest 
which  has  been  earned  on  royalties  deposited  in  the  interest-bear- 
ing accounts  by  the  Copyright  Offiice.  We  recommend  that  you  con- 
sider reinstating  this  language. 

The  second  concern  has  to  do  with  participation  in  panel  proceed- 
ings. The  bill  currently  provides  that  copyright  owners  claiming  to 
be  entitled  to  cable  or  satellite  royalties,  and  any  interested  copy- 
right party  claiming  audio-home  recording  royalties,  may  submit 
relevant  information  and  proposals  to  the  arbitration  panels  in  pro- 
ceedings applicable  to  such  copyright  owner  or  interested  party. 


But  the  bill  is  not  clear  as  to  whether  these  submissions  may  be 
made  in  distribution  proceedings  only,  or  ratemaking  proceedings 
as  well.  We  suggest  that  the  bill  be  amended  to  apply  the  language 
to  both  ratema^ng  and  distribution  proceedings. 

Also,  there  is  no  provision  made  for  submissions  by  parties  other 
than  copyright  owners  and  interested  chapter  10  copyright  parties. 
Thus,  for  example,  in  a  cable  ratemaking  proceeding,  cable  opera- 
tors who  are  not  also  copyright  owners  would  apparently  not  be  en- 
titled to  make  an  submissions  of  relevant  information  to  the  arbi- 
tration panel.  We  believe  this  result  may  be  unintended,  since 
cable  operators  would  have  a  strong  interest  in  a  cable  ratemaking 
proceeding,  and  we  suggest  the  bill  be  amended  to  allow  any  inter- 
ested copyright  party  to  participate  in  a  ratemaking  proceeding  and 
submit  relevant  information  and  proposals  to  the  arbitration  pan- 
els. 

It  may  be  advisable  to  define  this  phrase  for  purposes  of  section 
111  and  119  ratemaking.  Further  thought  should  probably  be  given 
to  the  different  interests  that  should  participate  in  a  ratemaking 
proceeding  in  contrast  to  a  distribution  proceeding. 

A  third  concern  involves  the  public  or  private  nature  of  the  pro- 
ceedings. The  bill  is  silent  as  to  the  nature  of  the  proceedings  be- 
fore the  panels  and  among  the  panel  members;  for  example,  wheth- 
er they  are  public  or  private.  The  CRT  currently  operates  in  accord- 
ance with  the  Government  in  the  Sunshine  Act,  so  that  all  tribunal 
meetings  are  public.  The  bill  could  be  amended  to  clarify  that  the 
proceedings  are  either  public  or  private,  or  the  Copyright  Office 
could  be  directed  to  adopt  appropriate  regulations. 

A  fourth  concern  represents  the  public  broadcasting  license,  the 
ratemaking  dates.  Technical  adjustment  may  be  necessary  with  re- 
spect to  periodic  review  of  rates  under  the  public  broadcasting  li- 
cense of  section  118.  The  bill  eliminates  subsection  118(c),  which 
sets  the  schedule  for  periodic  review  of  the  118  license  rates.  We 
request  clarification,  whether  it  is  intended  not  to  have  periodic  re- 
view of  118  license  rates.  If  there  is  no  periodic  review,  there  would 
be  a  number  of  other  questions  that  would  need  to  be  answered; 
we  have  outlined  these  in  the  written  statement. 

We  tentatively  recommend  reinstatement  of  the  provision  for 
periodic  review. 

A  fifth  concern  is  the  phase-out  of  the  ongoing  proceedings.  The 
act  is  set  to  take  effect  on  January  1,  1994.  On  that  date,  the  CRT 
would  cease  to  exist  and  its  workload  would  shift  to  the  Library 
and  the  Copyright  Office.  The  Tribunal  is  currently  involved  in  sev- 
eral ongoing  proceedings,  most  significantly  the  distribution  of  the 
1990  cable  royalties.  It  appears  that  the  CRT  may  not  be  able  to 
complete  hearings  and  issue  a  decision  before  its  dissolution  on  De- 
cember 31  of  this  year.  If  that  were  to  happen,  the  question  arises 
about  phase-out  of  the  ongoing  proceedings. 

One  alternative  would  be  that  the  Library  would  have  to  imme- 
diately convene  an  arbitration  panel  during  the  first  of  the  year  to 
review  and  examine  the  same  testimony  previously  presented  to 
the  CRT — perhaps,  and  probably,  supplemented  by  other  evidence. 
However,  this  would  result  in  sulDstantial  added  costs  and  duplica- 
tion to  the  involved  parties. 
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We  therefore  suggest  consideration  of  a  phase-out  to  allow  the 
Tribunal  and  the  present  Commissioners  to  complete  the  unfin- 
ished business.  Perhaps  the  bill  could  be  amended  to  provide  that 
any  controversies  or  ratemaking  commenced  prior  to  a  certain  date 
would  be  completed  by  the  CRT  as  of  a  specified  date. 

We  are  flexible  on  the  dates,  but  suggest  that  the  CRT  could  be 
allowed  to  complete  any  proceedings  commenced  prior  to  October  1, 
with  an  ending  date  of  March  31,  1994.  All  other  duties  of  the  Tri- 
bunal would  still  move  to  the  Library  as  of  January  1,  1994. 

We  realize  that  the  status  of  the  Commissioners  may  have  to  be 
clarified  by  the  legislation  if  this  alternative  is  at  all  feasible. 

A  sixth  concern  relates  to  the  time  limit  on  conclusion  of  proceed- 
ings. Subsection  (e)  of  the  new  section  804  retains  the  1-year  time 
Hmit  of  existing  law  for  conclusion  of  CRT  proceedings.  This  provi- 
sion seems  inconsistent  with  the  8-month  time  schedule  set  by  sub- 
sections (d)  and  (e)  of  new  section  802.  We  suggest  clarification  of 
this  point,  presumably  by  deletion  of  the  1-year  provision  in  804(e). 

We  have  also  noted  a  few  other  technical  matters,  errors  in  sec- 
tion or  paragraph  designations,  that  we  will  be  pleased  to  share 
with  your  staff. 

Mr.  Chairman,  Mr.  Grassley,  the  stafi"  of  the  Library  of  Congress 
and  the  Copyright  Office  are  ready  to  work  expeditiously  to  imple- 
ment any  new  responsibility  that  the  Congress  sees  fit  to  assign. 
With  our  financial,  budgetary,  and  staffing  concerns  met  by  the 
proposed  amendments,  we  would  be  able  to  meet  the  needs  of  both 
the  copyright  owners  and  users  alike  in  the  efficient  execution  of 
the  full  responsibilities  of  the  copyright  compulsory  licenses  with- 
out adding  to  the  costs  borne  by  the  general  taxpayer. 

Thank  you  for  your  confidence  in  the  Library  of  Congress  and  the 
Cop3n'ight  Office. 

[The  prepared  statement  of  Mr.  Billington  follows:] 

Prepared  Statement  of  Dr.  James  Billington  on  Behalf  of  the  Librarian  of 

Congress 

SUMMARY 

The  Copyright  Royalty  Tribunal  Reform  Act  of  1993,  S.  1346,  would  eliminate  the 
Copyright  Royalty  Tribunal  (CRT)  and  transfer  its  function  and  duties  to  the  Li- 
brary of  Congress  and  the  Copyright  Office;  with  the  recommendation  of  the  Reg- 
ister of  Copyrights,  the  Librarian  would  appoint  and  convene  copyright  royalU^  pan- 
els. These  panels  would  administer  royalty  distributions  and  ratemakings  for  the 
cable  and  sateUite  carrier  compulsory  licenses  and  the  Audio  Home  Recording  Act. 
They  would  also  be  responsible  for  the  setting  of  new  rates  for  the  public  broadcast- 
ing compulsory  Ucense,  the  mechanical  license  and  possibly  the  jukebox  compulsory 
license. 

Section  802  of  the  bill  establishes  the  composition  and  proceedings  of  the  copy- 
right arbitration  royalty  panels;  it  is  formatted  after  the  arbitration  process  appear- 
ing in  section  119(c)(3)  ot  the  sateUite  carrier  compulsory  license.  Once  the  arbitra- 
tion panel  has  issued  a  report,  the  Librarian  with  the  recommendation  of  the  Reg- 
ister of  Copyrights  has  60  days  either  to  accept  or  reject  the  panel's  decision.  The 
final  decision  may  then  be  appealed  directly  to  the  Court  of  Appeals. 

The  bill  expressly  carries  over  the  royalty  rates  in  effect  on  the  date  the  bill  is 
enacted  subject  to  ftxture  changes  by  copyright  arbitration  royalty  panels  in  accord- 
ance with  schedules  presently  set  in  the  Copyright  Act. 

As  drafted  S.  1346  only  allows  the  arbitration  panels  to  assess  costs  to  the  parties. 
It  does  not  expressly  allow  the  Library  to  deduct  from  the  royalty  pools  the  costs 
involved  in  implementing  the  new  procedures  or  the  post-arbitration  review  costs. 
The  Library  anticipates  Siat  the  new  responsibilities  will  generate  significant  costs. 
Although  some  of  the  pre-decision  costs  in  support  of  the  panels  prooably  could  be 


charged  to  the  parties,  it  is  not  clear  under  the  bill  that  the  Library  could  recover 
rulemaking  and  post-arbitration  costs.  If  the  Library  is  not  allowed  to  deduct  those 
reasonable  costs  from  the  royalty  pools,  then  ultimately  the  taxpayer  will  pay.  We 
suggest  an  amendment  to  clarify  that  the  Library  can  recover  sill  reasonable  costs 
inciured  in  administering  these  new  responsibilities. 

The  Library  has  some  concerns  about  the  transitional  period  and  a  few  other  tech- 
nical suggestions. 

The  Library  of  Congress  and  the  Copyright  Office  are  ready  to  assume  the  duties 
and  responsibiUties  of  S.  1346  and  administer  it  as  effectively  and  efficiently  as  pos- 
sible. With  amendments  that  address  our  financial  and  budgetary  concerns,  we  will 
be  able  to  meet  the  needs  of  both  copyright  owners  and  users  in  undertaking  these 
new  duties. 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  wish  to  thank  you  and  your 
staff  for  the  opportunity  to  appear  here  today  to  testify  on  S.  1346,  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993.  The  Library  of  Congress  and  the  Copyright 
Office  have  always  been  ready  to  meet  the  challenges  posed  by  change.  We  are  pre- 
pared to  assist  Congress  whenever  policy  dictates  a  new  direction.  We  are  confident 
that  our  staff  will  work  expeditiously  to  implement  any  new  responsibility  you  see 
fit  to  assign. 

Your  bill,  Mr.  Chairman  and  Senator  Hatch,  will  eliminate  the  Copyright  Royalty 
Tribunal  (CRT)  and  transfer  its  functions  and  duties  to  the  Library  of  Congress  and 
the  Copyright  Office,  with  royalty  distributions  and  ratemakings  to  be  administered 
through  arbitration  panels.  A  similar  bill,  H.R.  2840,  has  been  introduced  in  the 
House  of  Representatives  and  has  been  marked  up  by  the  Subcommittee  on  Intellec- 
tual Property  and  Judicial  Administration  of  the  House  Committee  on  the  Judiciary. 

I.  ANALYSIS  OF  THE  BILL 

S.  1346  vests  the  Library  of  Congress  and  the  Copyright  Office  with  a  consider- 
able number  of  new  responsibilities  for  the  statutory  compulsory  licenses.  New  sec- 
tion 801  of  the  Copyright  Act  would  direct  the  Librarian,  with  the  recommendation 
of  the  Register  of  CopjTights,  to  appoint  and  convene  copyright  arbitration  panels 
for  the  purposes  of  adjusting  the  rates  and  distributing  the  royalties  collected  pursu- 
ant to  file  cable  and  satellite  carrier  compulsory  licenses  and  the  Audio  Home  Re- 
cording Act.  The  panels  would  also  set  new  rates  in  a  timely  fashion  for  the  public 
broadcasting  compulsory  Ucense,  the  mechanical  Ucense  and,  possibly,  the  jukebox 
compulsory  license.  1  The  section  also  grants  the  Library  authority  to  make  any  nec- 
essary procedural  or  evidentiary  rulings  in  aid  of  the  proceedings  subject  to  arbitra- 
tion. 

New  section  802  estabUshes  the  composition  and  proceedings  of  the  copjrright  ar- 
bitration royalty  panels.  The  format  of  the  arbitration  panels  is  patterned  after  the 
arbitration  process  appearing  in  section  119(c)(3)  of  the  satellite  carrier  compulsory 
license.  (The  current  satellite  royalty  rates  were  set  in  an  arbitration  proceeding 
conducted  last  year.)  For  each  panel,  either  to  establish  royalty  rates  or  distribute 
royalties  pursuant  to  one  of  the  compulsory  Licenses,  the  Librarian,  with  the  rec- 
ommendation of  the  Register  of  Copyrights,  selects  two  arbitrators  from  a  list  pro- 
vided by  the  parties  to  the  proceeding.  The  Librarian  is  given  10  days  from  publica- 
tion of  notice  (presumably  in  the  Federal  Register,  although  the  bill  does  not  so  pro- 
vide) of  the  initiation  of  the  proceeding  to  select  the  two  arbitrators.  UnUke  the  sat- 
ellite carrier  arbitration  panel,  the  arbitrators  need  not  be  registered  with  the 
American  Arbitration  Association.2  However,  like  the  satellite  license  panel,  the  two 
arbitrators  select  the  third  arbitrator  who  serves  as  the  chairperson  of  the  proceed- 
ings. If  the  two  arbitrators  cannot  agree  as  to  the  third,  the  Librarian  is  directed 
to  make  the  selection. 

Once  an  arbitration  panel  is  convened,  it  has  180  days  from  publication  of  the  no- 
tice of  the  initiation  of  the  proceeding  to  report  its  determination  as  to  either  the 
royalty  rate  or  distribution  which  was  the  subject  of  the  proceeding.  During  this  180 
day  period,  the  panel  is  charged  with  creating  a  fully  documented  written  record, 
as  well  as  acting  on  the  basis  of  precedent  established  by  the  CRT,  prior  arbitration 
panels,  and  the  actions  of  the  Librarian.  The  bill  provides  that  any  copyright  owner 
who  claims  to  be  entitled  to  cable  and  satellite  royalties  and  any  "interested  party" 


1  The  jukebox  compulsory  license  is  currently  suspended  until  the  year  2000  and  royalties  are 
being  paid  through  private  voluntary  agreement.  Arbitration  may  be  necessary  at  that  time,  or 
if  the  voluntary  agreement  is  terminated  prior  to  2000. 

2See  56  FR  67601  (1991). 
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claiming  to  be  entitled  to  audio  home  recording  royalties  "may  submit  relevant  in- 
formation and  proposals  to  the  arbitration  panels  in  proceedings  applicable  to  such 
copyright  owner  or  interested  copyright  party."  The  bill  is  not  clear  as  to  whether 
these  submissions  may  be  made  in  distribution  proceedings  only,  or  ratemaking  pro- 
ceedings as  well.  Furthermore,  non-copyright  owners  (e.g.,  cable  interests  and  public 
broadcasters)  are  not  afforded  the  opportunity  to  make  such  submissions  in  the 
ratemaking  proceedings  in  which  they  would  participate.  Such  parties,  however, 
would  still  have  to  share  in  the  costs  of  the  proceedings  with  the  other  parties  "in 
such  manner  and  proportion  as  the  arbitration  panels  shall  direct." 

Upon  receipt  of  the  report  of  the  arbitration  panel,  the  Librarian,  with  the  rec- 
ommendation of  the  Register  of  Copyrights,  has  60  days  either  to  accept  or  reject 
the  decision.  Review  is  conducted  on  the  basis  of  the  "arbitrary"  standard.  If  the  Li- 
brarian rejects  the  report,  he/she  must  substitute  his/her  own  decision  either  setting 
the  royalty  rate  or  the  distribution  of  royalties.  The  total  time  period  from  initiation 
of  the  proceedings  to  final  decision  is  eight  months.  The  final  decision  may  be  ap- 
pealed directly  to  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit  within 
30  days  of  its  publication  in  the  Federal  Register. 

S.  1346  repeals  current  section  803  of  the  Copyright  Act,  which  authorizes  the 
CRT  to  issue  regulations  governing  its  operations,  and  makes  significant  changes 
to  section  804  of  the  Act  involving  adjustments  in  royalty  rates.  The  royalty  rates 
in  effect  on  the  effective  date  of  the  bill  are  expressly  carried  over,  subject  to  future 
changes  by  copyright  arbitration  royalty  panels  in  accordance  with  the  set  schedules 
presently  in  the  Copyright  Act.  Any  "owner  or  user  of  a  copyrighted  work  whose  roy- 
alty rates  are  specified  bv  this  title"  may  file  a  petition  for  adjustment  of  the  appli- 
cable royalty  rate  with  the  Librarian  in  accordance  with  the  set  schedules.  The  Li- 
brarian, upon  recommendation  of  the  Register  of  Copyrights,  is  to  make  a  deter- 
mination as  to  whether  the  petitioner  has  a  significant  interest  in  the  royalty  rate 
in  which  an  adjustment  is  requested  and,  if  so,  convene  an  arbitration  panel  for 
such  purpose. 

Although  ratemaking  proceedings  are  subject  to  the  general  procedures  of  the  ar- 
bitration panels,  the  bill  provides  specific  direction  for  several  of  the  compulsory  U- 
censes.  With  respect  to  the  jukebox  compulsory  Ucense,  which  is  currently  sus- 
pended until  the  year  2000  pursuant  to  a  privately  negotiated  license,  the  Librarian 
is  directed  to  convene  an  arbitration  panel  to  set  a  jukebox  rate  in  the  event  that 
the  negotiated  license  is  terminated  or  expires  and  is  not  replaced  by  another  vol- 
untary agreement.  The  arbitration  panel  is  directed  immediately  to  establish  an  in- 
terim rate,  which  is  to  be  the  same  as  the  rate  from  the  expired  or  terminated  nego- 
tiated license,  until  the  conclusion  of  the  proceedings  setting  the  new  rate.  The  new 
rate  will  remain  in  effect  until  it  is  superseded  by  a  new  negotiated  license. 

The  Librarian  is  also  directed  to  convene  an  arbitration  panel  for  setting  royalty 
rates  for  the  section  118  public  broadcasting  compulsory  license  absent  negotiated 
licenses.  If  the  rate-setting  panel  is  convened,  the  new  rates  established  by  the 
panel  shall  be  binding  on  all  copyright  owners,  "regardless  of  whether  such  copy- 
right owners  have  submitted  proposals  to  the  Librarian  of  Congress."  The  bill  also 
makes  clear  that  the  royalty  rates  for  the  section  119  satellite  carrier  compulsory 
Ucense  are  the  ones  "established  by  the  Copyright  Royalty  Tribunal  on  May  1,  1992, 
as  corrected  on  May  18,  1992."  These  are  the  royalty  rates  which  were  estabhshed 
by  the  arbitration  procedure  of  section  119(c)  last  year  and  which  serves  as  the 
model  for  the  arbitration  panels  created  by  S.  1346. 

II.  OBSERVATIONS  AND  RECOMMENDATIONS 

Mr.  Chairman,  the  Library  of  Congress  and  the  Copyright  Office  stand  ready  to 
assume  the  duties  and  responsibilities  of  S.  1346,  and  will  admimster  the  entire 
process  in  the  most  efficient  way  possible.  The  Library  and  the  Copyright  Office  are 
appreciative  of  the  trust  involved  in  giving  us  the  responsibilities  of  assisting  with 
the  ratemaking  and  distribution  of  copyright  royalties  for  the  compulsory  licenses. 
We  will  do  our  best  to  guarantee  that  your  trust  was  properly  placed. 

There  are  a  few  concerns  and  suggestions  which  I  wish  to  express  at  this  time. 
First,  and  foremost,  is  the  assignment  of  costs. 

Deduction  of  costs  in  general 

S.  1346  only  allows  the  arbitration  panels  to  assess  their  costs  to  the  parties  and 
does  not  expressly  allow  the  Library  to  deduct  from  the  royalty  pools  the  costs  in- 
volved in  implementing  the  new  procedures  or  the  post-arbitration  review  costs.  De- 
duction of  the  Copyright  Office's  costs  from  the  royalty  pools,  which  is  expressly  pro- 
vided for  in  the  cable  and  satellite  licenses  and  the  Audio  Home  Recording  Act,  has 
been  a  critical  factor  in  allowing  the  Copyright  Office  to  collect  royalties  and  exam- 


ine  statements  of  account  as  well  as  provide  financial  and  technical  information  to 
the  CRT  for  all  the  compvdsory  licenses.  We  anticipate  that  the  new  responsibilities 

g laced  on  the  Library  by  S.  1346  will  generate  significant  costs.  These  costs  include, 
ut  are  not  limited  to:  receipt  and  processing  of  royalty  claims  and  ratemaking  peti- 
tions; rulemakings  and  implementation  of  procedvu-es  and  policies;  procedural  and 
evidentiaiy  ruUngs  as  required  by  section  801(c)  of  the  bill;  examination  of  reports 
of  the  arbitration  panels;  operational,  financial  and  technical  assistance  to  the  arbi- 
tration panels;  distribution  and  partial  distribution  of  royalties  to  copyright  owners. 
Although  some  of  the  pre-decision  costs  in  support  of  the  arbitration  panels  could 
presumably  be  recovered  by  direct  charge  to  tne  parties,  it  is  not  at  all  clear  that 
the  Library  could  assess  rulemaking  costs,  for  example,  and  post-arbitration  costs 
to  the  parties.  If  the  Libraiy  is  not  allowed  to  deduct  these  reasonable  costs  fi"om 
the  royalty  pools,  as  the  CRT  has  for  the  most  part  done  in  the  past,  then  the  costs 
would  have  to  be  borne  solely  by  the  Library  and,  ultimately,  the  taxpayers.  It 
should  be  remembered  that  royalty  distribution  is  essentially  a  clearinghouse  func- 
tion performed  on  behalf  of  the  users  and  owners  to  save  them  the  transactional 
costs  of  negotiation.  It  is  only  proper  that  they,  not  the  taxpayers,  pay  the  cost  of 
such  a  service.  Absorption  of  the  costs  by  the  Library,  with  its  decUning  budget,  is 
not  reahstic.  It  would  only  result  in  sacrifices  in  other  areas  that  would  be  unfair 
to  the  taxpayers. 

In  order  to  allow  the  Library  properly  to  deduct  the  costs  associated  with  the  new 
procedures,  we  suggest  that  section  802,  as  amended  by  the  biU,  should  be  further 
amended  in  paragraph  (e)  "Action  by  Librarian  of  Congress"  to  add  the  following 
sentence  at  the  end: 

The  Librarian  of  Congress  and  the  Register  of  Copyrights  are  entitled  to 
deduct  from  the  royalty  fees  before  their  disbursement  to  any  copyright 
claimants  the  reasonable  costs  incurred  by  the  Library  of  Congress  and  the 
Copyright  Office  under  this  Chapter  or  Chapter  10.  If  no  royalty  pool  exists 
fi*om  which  their  costs  can  be  deducted,  the  Librarian  of  Congress  and  the 
Copyright  Office  are  entitled  to  assess  their  reasonable  costs  directly  to  the 

Earties  to  the  most  recent  relevant  arbitration  proceeding.  Moreover,  the  Li- 
rary  positions  required  hereafter  to  perform  these  duties  and  any  duties 
relatea  to  the  administration  of  the  compulsory  licenses  of  title  17  of  the 
United  States  Code  and  of  the  statutory  obligation  of  Chapter  10  are  ex- 
empt from  the  provisions  of  §307  of  PL  103-69. 

Transitional  costs 

Another  cost  function  which  concerns  the  Library  is  the  transitional  period  during 
which  the  CRT  ceases  operation  and  the  Library  implements  its  new  functions.  Mr. 
Chairman,  as  vou  know  the  entire  government  faces  difficult  financial  times  and  the 
need  for  firm  budgetary  control  is  imperative.  The  Library  is  doing  its  part  to  keep 
its  costs  down  while  doing  more  with  less.  However,  as  a  budgetary  matter,  no 
money  has  been  appropriated  for  FY  1994  for  the  new  duties  and  responsibilities 
imposed  by  S.  1346.  While  the  above-proposed  language  will  aid  in  appropriating 
funds  and  filling  positions  for  future  fiscal  years  by  exempting  positions  from  the 
provisions  of  §  307  of  PL  103-69,  there  is  no  money  to  carry  out  S.  1346  for  the  cur- 
rent year.  Since  the  CRT  currently  has  an  appropriation  for  FY  1994,  we  rec- 
ommend that  the  funds  remaining  in  the  CRT's  budget  after  it  ceases  operation  be 
transferred  to  the  Library  and  the  Copyright  Office  for  their  use.  A  new  paragraph 
(c)  should  be  added  to  Section  7  ("Effective  Date  and  Termination")  to  read  as  fol- 
lows: 

"(c)  TRANSFER  OF  EXISTING  APPROPRIATIONS— All  appropriations 
approved  by  Congress  in  PL  103-69  for  the  Copyright  Royalty  Tribunal,  in- 
cluding offsetting  collections,  shall  be  approved  for  transfer  to  the  Library 
of  Congress  Copyright  Office  appropriations  to  the  extent  that  the  Copy- 
right Office  incurs  costs  in  carrying  out  its  duties  under  Chapter  8  of  title 
17  of  the  United  States  Code." 

Interest  on  royalty  fees 

A  third  financial  concern  is  the  copyright  owners'  entitlement  to  interest  earned 
on  deposited  royalty  fees.  The  bill  amends  section  111(d)(2)  of  the  cable  compulsory 
Ucense  by  striking  the  second  and  third  sentences  and  inserting  new  language.  T^he 
new  language,  however,  omits  copyright  owners'  entitlement  to  the  interest  which 
has  been  earned  on  royalties  deposited  in  interest  bearing  accounts  by  the  Copyright 
Office.  Section  111(d)(2)  currently  provides  that  "All  funds  held  by  the  Secretary  of 
the  "Treasury  shall  be  invested  in  interest-bearing  United  States  securities  for  later 
distribution  with  interest  by  the  Copyright  Royalty  Tribunal  as  provided  by  this 
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title".  The  new  language  provides  only  that  "All  funds  held  by  the  Secretary  of  the 
Treasury  shall  be  invested  in  interest-bearing  United  States  securities  for  later  dis- 
tribution by  the  Librarian  of  Congress  in  the  event  no  controversy  over  distribution 
exists,  or  by  a  copyright  arbitration  royalty  panel  in  the  event  a  controversy  over 
such  distribution  exists."  A  judge,  applying  normal  rules  of  statutory  construction, 
might  rule  that  Congress  acted  intentionally  in  deleting  "with  interest"  and  decide 
that  the  copyright  owners  are  not  entitled  to  it. 

We  recommend  that  the  phrase  "with  interest"  be  added  back  into  the  new  lan- 
guage to  make  it  clear  that  copyright  owners  are  entitled  to  the  interest  earned 
from  invested  royailties. 

We  also  recommend  elimination  of  the  new  requirement  to  compile  and  publish 
on  a  semiannual  basis  a  "compilation  of  all  statements  of  account  covering  the  rel- 
evant 6-month  period."  Neither  the  Copyright  Office  nor  the  CRT  performs  this  duty 
under  existing  law,  and  we  are  not  aware  of  the  reason  for  the  proposed  duty.  The 
statements  of  account  are  now,  and  should  continue  to  be  public  records. 

Phase-out  of  ongoing  proceedings 

The  Act  is  set  to  take  effect  on  January  1,  1994.  On  that  date  the  CRT  will  cease 
to  exist,  and  its  workload  will  shift  to  the  Library  and  the  Copyright  Office.  It  is 
our  understanding  that  the  Tribunal  is  currently  involved  in  several  ongoing  pro- 
ceedings, most  significantly  the  distribution  of  the  1990  cable  royalties.  It  is  unhkely 
that  the  CRT  win  be  able  to  complete  hearings  and  issue  a  decision  before  its  dis- 
solution on  December  31  of  this  year.  The  question  arises  about  phase-out  of  ongo- 
ing proceedings.  One  alternative  is  that  the  Library  must  immediately  convene  an 
arbitration  panel  during  the  first  of  the  year  to  review  and  examine  the  same  testi- 
mony previously  presented  to  the  CRT,  probably  supplemented  by  other  evidence, 
resulting  in  added  costs  and  duplication  to  the  involved  parties.  We  therefore  sug- 
gest consideration  of  a  phase-out  to  allow  the  Tribunal  and  the  present  Commis- 
sioners to  complete  the  unfinished  business.  Perhaps  the  bill  could  be  amended  to 
provide  that  any  controversies  or  ratemakings  commenced  prior  to  a  certain  date 
would  be  completed  by  the  CRT  as  of  a  specified  date.  We  are  completely  flexible 
on  dates,  but  suggest  that  the  CRT  could  be  allowed  to  complete  any  proceedings 
commenced  prior  to  October  1,  with  an  ending  date  of  March  31,  1994.  All  other 
duties  of  the  Tribunal  would  still  move  to  the  Library  as  of  January  1,  1994.  We 
realize  that  the  status  of  the  Commissioners  may  have  to  be  clarified  by  the  legisla- 
tion, if  this  alternative  is  at  all  feasible. 

Participation  in  panel  proceedings 

Another  area  of  consideration  is  the  proceedings  of  the  arbitration  panels.  As 
noted  in  our  analysis  of  the  bill,  there  seems  to  be  some  uncertainty  with  respect 
to  certain  parties'  participation  in  the  arbitration  process.  The  bill  currently  pro- 
vides that  copyright  owners  claiming  to  be  entitled  to  cable  or  satellite  royalties, 
and  any  "interested  copyright  party"  claiming  audio  home  recording  royalties,  may 
"submit  relevant  information  and  proposals  to  the  arbitration  panels  in  proceedings 
applicable  to  such  copyright  owner  or  interested  party."  The  bill  is  not  clear  as  to 
whether  these  submissions  may  be  made  in  distribution  proceedings  only,  or  rate- 
making  proceedings  as  well.  We  suggest  that  the  bill  be  amended  to  apply  the  lan- 
guage to  both  ratemaking  and  distribution  proceedings. 

Another,  and  more  significant  matter  with  respect  to  submissions  to  the  panels 
by  parties,  is  that  there  is  no  provision  made  for  parties  other  than  copyright  own- 
ers and  interested  chapter  ten  copyright  parties  claiming  royalties.  Thus,  for  exam- 
ple, in  a  cable  ratemaking  proceeding,  cable  operators  (who  are  not  also  copyright 
owners)  would  not  be  entitled  to  make  any  submissions  of  relevant  information  to 
the  arbitration  panel.  This  would  be  an  injustice  to  cable  operators,  since  they  would 
clearly  have  a  strong  interest  in  a  cable  ratemaking  proceeding.  We,  therefore,  sug- 
gest that  the  bill  be  amended  to  allow  "any  interested  copyright  party"  to  participate 
in  a  ratemaking  proceeding  and  "submit  relevant  information  and  proposals  to  the 
arbitration  panels."  It  may  be  advisable  to  define  this  phrase  for  purposes  of  section 
111  and  119  ratemaking.  Further  thought  should  be  given  to  the  different  interests 
that  should  participate  in  a  ratemaking  proceeding  in  contrast  to  a  distribution  pro- 
ceeding. 
Public  or  private  nature  of  proceedings 

As  a  final  matter  with  respect  to  the  arbitration  panels,  the  bill  is  silent  as  to 
the  nature  of  the  proceedings  before  the  panels  and  among  the  panel  members— 
whether  they  are  public  or  private.  The  CRT  currently  operates  in  accordance 
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with  the  Government  in  the  Sunshine  Act  so  that  all  Tribunal  meetings  are  public. 3 
The  bni  could  be  amended  to  clarify  that  the  proceedings  are  either  pubUc  or  pri- 
vate, or  the  Library  could  be  directed  to  adopt  appropriate  regulations. 

Public  broadcasting  license:  ratemaking  dates 

A  technical  adjustment  may  be  necessary  with  respect  to  periodic  review  of  rates 
under  the  public  broadcasting  Ucense  of  section  118.  The  bill  eliminates  subsection 
118(c)  which  sets  the  schedule  for  periodic  review  of  the  118  license  rates.  We  re- 
quest clarification  whether  it  is  intended  not  to  have  periodic  review  of  118  license 
rates.  If  there  is  no  periodic  review,  is  it  intended  that  a  ratemaking  proceeding 
could  be  convened  at  any  time  there  is  an  absence  of  a  negotiated  Ucense  agree- 
menf?  How  does  the  lack  of  periodic  review  relate  to  the  authority  to  set  rates  bind- 
ing on  non-participants  to  the  proceeding?  That  is,  to  the  extent  the  arbitration 
panel  sets  the  rates  for  those  who  do  not  enter  voluntary  agreements  or  participate 
in  the  proceeding,  is  there  any  limit  on  the  time  period  a  given  set  of  rates  may 
be  put  into  effect?  We  tentatively  recommend  that  the  provision  for  periodic  review 
be  reinstated. 
Time  limit  on  conclusion  of  proceedings 

Subsection  (e)  of  new  section  804  retains  the  one  year  time  limit  of  existing  law 
for  conclusion  of  CRT  proceedings.  This  provision  seems  inconsistent  with  the  eight 
month  time  schedule  set  by  subsections  (d)  and  (e)  of  new  section  802.  We  suggest 
clarification  of  this  point,  presumably  by  deletion  of  the  one  year  provision  in  804(e). 

Mr.  Chairman,  the  Library  of  Congress  and  the  Copyright  Office  are  ready  to 
forge  the  brave  new  world  of  S.  1346.  With  our  financial  and  budgetary  concerns 
met  by  the  proposed  amendments,  we  will  be  able  to  meet  the  needs  of  both  copy- 
right owners  and  users  alike  in  the  efficient  execution  of  the  full  responsibihties  of 
the  copyright  compulsory  licenses,  without  adding  to  the  costs  borne  by  the  general 
taxpayer.  Thank  you. 

Senator  DeConcinl  Ms.  Levering,  thank  you  very  much  for  your 
testimony  and  for  some  very  good  suggestions  there  as  we  proceed 

with  this  bill.  .  . 

I  know  the  Copyright  Office  often  doesn't  want  to  take  a  position, 
but  can  you  help  us?  In  your  professional  observation,  do  you  be- 
lieve the  users  of  the  copyright  system  now  would  be  better  off— 
or  at  least  comparably  served— if  this  legislation  passed  and  we 
abandoned  the  Copyright  Royalty  Tribunal? 

Ms.  Levering.  I  think  we  can  certainly  say  that  they  would  be 
comparably  served.  We  stand  ready  and  willing  to  take  on  any  re- 
sponsibilities, and  certainly  the  Library  and  the  Copyright  Office 
have  considerable  front-end  responsibilities  for  the  copyright  com- 
pulsory licenses.  Consolidation  of  the  process,  perhaps  through  the 
use  of  arbitration  panels,  is  therefore  a  task  well  suited  to  the  Li- 
brary and  the  Copyright  Office.  We  already  possess  the  under- 
standing and  the  expertise  of  administering  the  licenses,  including 
the  financial  services  to  handle  the  deposit  and  the  distribution  of 
royalties. 

While  the  new  responsibihties  of  the  bill  would  require  some  ad- 
ditional staff,  we  certainly  are  capable  of  taking  on  the  additional 
responsibilities. 

Senator  DeConcini.  Thank  you.  You  mean  additional  staff? 

Ms.  Levering.  Yes,  that's  right. 

Senator  DeConcini.  I  understand  the  Tribunal  has  a  staff  of 
nine  people  now.  Would  you  anticipate  that  you  would  need  nine 
people,  outside  the  arbitration  panels? 

Ms.  Levering.  We  established  a  working  task  force  several 
weeks  ago  to  look  at  all  of  the  management,  administrative,  and 
legal  concerns  that  this  transition  might  involve.  Our  preliminary 
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estimates  are  that  we  could  handle  this  with  approximately  five 
staff  members,  including  an  attorney.  We  would  need  an  account- 
ing specialist.  We  would  need  automation  assistance  and  clerical 
assistance. 

Senator  DeConcini.  And  would  you  have  space  for  them? 

Ms.  Levering.  That's  always  an  issue,  but  we  believe  that  we 
could  accommodate  them  in  the  current  physical  plant. 

Senator  DeConcini.  So  what  you  would  need — and,  Mr. 
Mulhollan,  you  point  this  out  very  well — you  want  to  be  sure  that 
there  are  funds  available  for  that  additional  burden. 

Mr.  Mulhollan.  And  also  full-time-equivalent  positions,  now 
that  the  Legislative  Branch  is  underserved.  So  what  we  are  asking 
for  as  an  exemption  in  the  language  is  that  we  be  allowed  to  back- 
fill any  vacancies  that  we  would  be  able  to  fill.  We  are  now  in  an 
"early  out"  position,  as  are  other  Legislative  Branch  agencies.  This 
would  allow  us  to  fill  those  positions,  and  from  those 

Senator  DeConcini.  You  would  take  the  five  people? 

Mr.  Mulhollan.  Right.  That's  estimated,  now,  from  our  first  run 
at  this,  that  it  may  be  more  or  less 

Senator  DeConcini.  Have  you  had  a  chance  to  look  at  the  sala- 
ries of  those  nine  staff  people? 

Mr.  Mulhollan.  At  CRT,  sir? 

Senator  DeConcini.  Yes. 

Ms.  Levering.  They  would  exceed  the  estimated  salaries  that  we 
would  estimate 

Senator  DeConcini.  Which  you  would  be  paying? 

Ms.  Levering.  Yes. 

Senator  DeConcini.  So  you're  talking  about  at  least  a  40  percent 
estimated  reduction  in  staff,  and  some  estimated  reduction  in  sala- 
ries, are  you  not? 

Ms.  Levering.  In  salary  costs,  yes. 

Mr.  Mulhollan.  In  salary  costs. 

Senator  DeConcini.  Mr.  Mulhollan,  what  advantages,  if  any,  do 
you  see  in  placing  the  entire  responsibility  of  the  copyright  compul- 
sory license  in  the  Library  and  Copyright  Office  as  opposed  to  the 
current  system,  splits  these  duties  between  you  and  the  Copyright 
Royalty  Tribunal? 

Mr.  Mulhollan.  As  Ms.  Levering  has  said,  there  are  already  a 
number  of  front-end  responsibilities  in  our  licensing  provision  for 
the  copyright  compulsory  license.  In  looking  at  the  proposal,  at  the 
consolidation  of  the  process  through  the  use  of  arbitration  panels, 
I  think  that  would  be  a  task  that  would  be  particularly  suited  for 
the  Library  of  Congress  and  the  Copyright  Office.  We  already  pos- 
sess the  understanding  and  the  expertise  of  administering  licenses, 
including  the  financial  services  to  handle  the  deposit  and  distribu- 
tion of  royalties.  While  the  new  responsibilities  of  the  bill  will  re- 
quire, as  mentioned,  some  additional  staff,  we  already  possess — as 
you  just  noted — the  physical  plant.  We  are  reducing  128  staff  mem- 
bers in  the  Library  of  Congress  this  fiscal  year,  as  requested,  so  we 
will  have  space  for  those  people. 

With  our  concerns  regarding  deduction  of  costs  addressed,  there 
should  not  be  a  considerable  addition  to  our  overhead. 

Senator  DeConcini.  Ultimately,  from  what  you  tell  me,  there 
would  be  a  savings  here  by  this  legislation. 
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Mr.  MULHOLLAN.  It's  my  understanding  the  CRT  currently  de- 
ducts about  85  to  87  percent  of  its  costs  from  the  royalty  pools, 
with  the  remaining  12  to  15  percent  coming  from  the  general  fund. 
One  of  the  requests  that  we  have  with  you  is  to  have  a  full-cost 
recovery  for  those  costs 

Senator  DeConcini.  I  agree. 

Mr.  MuLHOLLAN.  So  it  would  have  no  direct  costs  to  the  tax- 
payers. 

Senator  DeConcini.  I  agree.  And  the  present  Commissioners  are 
paid  full-time,  where  under  this  legislation  you  would  have  the  ar- 
bitration panels — or  whatever  we're  going  to  call  them — only  paid 
as  they  come  to  perform  their  duties,  which  obviously  would  be 
some  savings. 

Ms.  Levering.  It  really  would  depend  on  the  amount  of  work  in 
a  given  year. 

Mr.  MuLHOLLAN.  One  of  my  understandings,  sir,  has  been  that 
it's  the  fluctuation  of  the  work  flow  as  an  issue  of  cost.  Sometimes 
it's  very  intense  and  sometimes  less  intense,  and  that's  a  problem 
as  far  as  constancy  is  concerned. 

Senator  DeConcini.  The  arbitration  panels,  obviously,  are  not 
going  to  serve  50  weeks  out  of  the  year. 

Mr.  MULHOLLAN.  That's  correct. 

Senator  DeConcini.  The  use  of  arbitration  panels  is  borrowed 
from  the  procedures  currently  appearing  in  section  119  of  the  Sat- 
ellite Carrier  Compulsory  License.  That  procedure,  however,  was 
only  adopted  for  setting  royalty  rates,  and  not  for  making  distribu- 
tions. 

Do  you  believe  that  the  arbitration  panels  can  be  effectively  used 
for  distribution  as  well  as  ratemaking,  Mr.  MulhoUan? 

Mr.  MULHOLLAN.  I  think  the  arbitration  process  which  was  uti- 
lized for  the  Satellite  Carrier  License  last  year  was,  for  the  most 
part,  a  success.  While  that  panel  only  dealt  with  ratemaking, 
where  essentially  only  two  positions  were  being  offered — that  of  the 
copyright  owner,  and  the  copyright  users — we  believe  that  arbitra- 
tion is  a  workable  alternative  that  can  be  utilized  with  respect  to 
distribution,  as  well. 

In  essence,  the  panels  would  act  like  a  mini-tribunal  and  would 
be  given  180  days  in  which  to  complete  their  task.  This  should  be 
ample  time  to  conduct  hearings,  as  the  Tribunal  has  done;  review 
and  evaluate  the  testimony  of  the  parties,  as  the  Tribunal  has 
done;  and  report  its  findings  and  conclusions,  again,  as  the  Tribu- 
nal has  done. 

The  bill  also  requires  that  the  arbitration  panels  act  in  accord- 
ance with  prior  decisions  of  the  Copyright  Royalty  Tribunal;  prior 
copyright  arbitration  panel  determinations;  and  the  rulings  by  the 
Library  of  Congress  under  section  801(a).  While  the  identity  of  the 
panel  members  is  likely  to  change  from  seating  to  seating,  the 
Copyright  Office  would  try  to  provide  whatever  assistance  is  nec- 
essary, including  knowledge  of  precedents,  to  each  panel  to  carry 
out  its  functions  in  an  unbiased  and  effective  way. 

Senator  DeConcini.  So  your  answer  is  yes? 

Mr.  MULHOLLAN.  Yes. 

Senator  DeConcini.  Thank  you.  [Laughter.] 

Ms.  Levering,  do  you  care  to  comment  on  that? 
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Ms.  Levering.  I  agree  with  Mr.  Mulhollan.  There  are  concerns 
when  there  are  multiple  parties,  whether  the  arbitration  panel 
process  would  serve  multiple  parties.  I  think  these  are  questions 
that  I'm  sure  you  will  be  addressing  in  your  own  considerations. 

Senator  DeConcini.  But  do  you  believe  that  the  arbitration  pan- 
els can  be  effectively  used  for  distribution  as  well  as  ratemaking? 

Ms.  Levering.  We  certainly  think  it's  one  of  the  workable  alter- 
natives. 

Senator  DeConcini.  Do  you  think  the  180  days  is  too  much  time, 
Mr.  Mulhollan,  that  we  have  in  there  for  them  to  do  that?  I  think 
it's  60  days  now  when  they're  supposed  to  make  their  reports,  is 
that  right? 

Ms.  Levering.  No.  They  have  a  year  now. 

Senator  DeConcini.  They  have  a  year  now? 

Ms.  Levering.  Yes.  I  think  the  short  time  frame  was  last  year 
in  the  one  instance,  when  it  was  applied  for  the  Satellite  Carrier 
License.  But  now  it  is  up  to  a  year.  Actually,  the  180  days  would 
be  a  shorter  time  frame.  There  are  concerns 

Senator  DeConcini.  Is  that  practical? 

Excuse  me  for  interrupting.  Let  me  ask  you  this.  Is  there  some 
reason  they  can't  do  it  in  a  shorter  time?  I'm  amazed  at  the  time 
it  takes. 

Ms.  Levering.  I  believe  that  part  of  the  time  frame  allowed  is 
to  encourage  settlement.  So  there  is  ample  time  for  the  parties  to 
negotiate  among  themselves  and  to  try  to  come  to  a  settlement,  if 
possible  to  avoid  the  expense  and  the  additional  time  involved  in 
a  hearing. 

If  the  time  is  too  short,  it  would  perhaps  either  force  them  or  en- 
courage them  earlier  to  begin  a  formal  proceedings,  and  it  may  not 
serve  the  purpose  of  encouraging  advance  settlements. 

Senator  DeConcini.  Thank  you. 

The  last  question  that  I  want  to  ask  is  this.  Based  on  what  our 
records  show  on  the  amount  of  time  that  the  Commission  had  met, 
for  Sunshine  meetings — open  meetings — they  have  had  11.8  days, 
on  average,  per  year,  starting  in  1987  through  1992.  As  a  matter 
of  fact,  in  1992  they  only  had  5  days  of  open  sessions.  And  some 
of  those  days,  I  am  advised,  are  probably  not  full  days. 

On  hearings,  they  have  had  an  average  of  20.8  days  since  1978, 
ranging  from  74  days  in  1982  to  zero  days  in  1992.  So  it  is  pretty 
clear  just  from  the  statistics  that  time-wise  for  the  hearing  process, 
that's  not  where  the  bulk  of  the  time  is  spent. 

Now,  my  question  to  either  one  of  you  is,  is  it  a  full-time  job,  the 
rest  of  those  days  during  the  year  that  necessitates  three  Commis- 
sioners paid  in  excess  of  $100,000?  Can  you  give  me  an  opinion? 

Ms.  Levering.  It  would  appear  not  to  be  a  full-time  job,  and  I 
believe  this  is  one  of  the  concerns  that  have  been  articulated.  There 
are  peaks  and  valleys;  there  are  times  when  the  work  is  very  in- 
tense, and  then  there  are  times  when  there  is  not  work. 

Senator  DeConcini.  Do  you  concur? 

Mr.  Mulhollan.  Yes.  What  we  are  looking  at  here,  as  I  under- 
stand it,  is  a  different  approach  in  arbitration  to  decisionmaking, 
and  as  such  we  are  looking  at  restructuring  of  how  those  decisions 
are  made. 

Senator  DeConcini.  Thank  you. 
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Senator  Grassley? 

Senator  Grassley.  Thank  you,  Mr.  Chairman. 

I  think  you've  done  a  pretty  good  job  of  discussing  a  question 
that  both  Senator  DeConcini  and  I  had  about  staffing,  and  I  think 
you've  given  a  full  answer  to  the  questions.  Actually,  the  staffing 
question  would  relate  to  the  extent  to  which  the  Library  of  Con- 
gress can  do  the  work,  so  I  think  you've  answered  that. 

But  let  me  ask  you  if  there  is  any  other  aspect  of  it,  the  Library 
of  Congress  taking  on  these  responsibilities,  any  concerns  that  you 
might  have  in  assuming  the  duties  of  the  Commission,  unrelated 
to  staffing,  and  try  to  be  specific.  If  you  see  some  problems  or  if 
you  see  that  you  are  fully  capable  of  doing  it,  be  as  specific  about 
that  capability  as  you  can,  beyond  the  question  of  staffing. 

Mr.  MULHOLLAN.  One  thing  I  would  like  to  note.  The  Library,  as 
you  well  know.  Senator,  in  its  credentials  has  nearly  100  years'  ex- 
perience in  all  copyright  matters.  I  think  that  has  been  successful 
experience  and  experience  that  has  been  edifying  to  the  country. 

The  Library  of  Congress  and  the  Copyright  Office  have  always 
been  willing  to  accept  what  the  Congress  calls  on  them  to  do,  and 
that's  the  operating  premise  that  we're  taking  on  in  responding  to 
you  in  this  current  responsibility.  Undoubtedly,  in  forging  ahead  in 
the  new  approach  to  the  resolution  of  these  matters,  there  will  be 
problems,  but  that's  what  we're  here  to  do,  to  help  you  to  serve, 
as  far  as  underlying  principles. 

As  mentioned  by  Mary  Levering  with  regard  to  the  Licensing  Di- 
vision and  the  mechanics,  statements  of  accounts,  royalty  fees, 
compulsory  licenses,  examining  and  processing  statements,  we 
have  experience  on  that,  and  that  experience  is  transferrable  to  the 
specific  task  at  hand. 

The  Copyright  Office  is  also  legally  responsible  for  both  compul- 
sory licenses,  and  fills  statutory  gaps  through  administrative  rule- 
making. 

Since  the  Copyright  Office  has  active  participation  on  this  front 
end,  I  think  there  is  some  logic  that  we  would  be  well-suited  to  as- 
sist in  the  back  end  of  that. 

It  will  be  difficult,  but  I  think  that  with  your  help,  we  are  there 
to  meet  those  challenges,  if  you  would  ask  us  to  do  this. 

Senator  Grassley.  I  have  been  a  long-time  supporter  of  alter- 
native dispute  resolution,  what  we  call  ADR.  I  have  been  able  to 
get  some  of  my  ideas  into  legislation,  so  whether  or  not  the  Library 
of  Congress  has  any  role  in  dispute  resolution  interests  me. 

Now,  I  know  you've  described  your  current  responsibilities  in  the 
royalty  distribution  area.  This  legislation  would  have  the  Library 
oversee  actual  dispute  resolution.  Do  you  feel  the  Library  has  the 
necessary  expertise  to  do  this? 

Mr.  MuLHOLLAN.  As  in  other  expertise  where  Congress  calls 
upon  the  Library,  if  we  do  not  have  it,  we  acquire  it.  In  the  ques- 
tion of  working  with  arbitration  panels  that  would  be  expected  to 
conduct  the  proceedings,  I  think  we  have  a  standard  as  an  institu- 
tion to  be  fair  and  neutral  in  every  way  possible.  From  an  institu- 
tional status,  in  working  with  arbitrators — one  of  the  things  with 
respect  to  selection  is  that  the  arbitrators  might  be  provided  by 
parties  that  come  from  an  approved  arbitration  organization,  per- 
haps the  American  Arbitration  Association.  This  might  help  to 
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avoid  the  possibility  of  the  parties  submitting  the  names  of  persons 
who  will  only  represent  their  interests  in  a  marked  degree  of  neu- 
trality and  professionalism. 

I  think  such  organizations  have  internal  standards  concerning 
the  performance,  training,  ethics,  and  reasonableness  of  charges  of 
arbitrators  themselves  that  would  help  us  along,  and  we  would  call 
upon  those  resources  if  given  this  responsibility. 

Senator  Grassley.  One  last  question.  Do  you  think  it  would  be 
practical  for  the  Library  to  adopt  anv  rules  or  practices  or  proce- 
dures, or  even  precedents,  now  used  by  the  CRT?  And  if  you  were 
to  do  that,  would  that  ease  the  rulemaking  burden  on  the  Library? 

Mr.  MULHOLLAN.  We  will  review  all  those.  Anything  that  will  be 
applicable  and  useful,  of  course,  I  think  would  be  the  most  reason- 
able course  to  take. 

Senator  Grassley.  I  yield. 

Senator  DeConcini.  Thank  you  very  much. 

Thank  you  for  your  testimony.  It  has  been  very,  very  helpful  to 

us. 

Our  next  panel  will  be  Ms.  Cindy  Daub,  Chairperson,  Copynght 
Royalty  Tribunal;  Bruce  Goodman,  a  Commissioner  of  that  same 
Tribunal;  and  Edward  Damich,  also  a  Commissioner;  and  John 
Midlen,  an  attorney  here  in  Washington,  DC. 

By  the  way,  I  want  the  record  to  show  a  clarification  on  my  sta- 
tistics on  the  average  of  the  Sunshine  meetings.  They  actually  av- 
erage out,  between  1987  and  1992,  to  13.7  days  per  year,  and  the 
determinations  are  23.9.  The  other  statistics  I  put  in  there  were 
taken  by  extrapolating  the  jukebox  license  hearings,  which  have 
not  been  a  part  of  this  since  1989. 

Ms.  Daub,  thank  you  for  being  with  us  today.  If  you  would  sum- 
marize your  testimony,  please,  and  then  we  will  proceed. 

STATEMENT  OF  CINDY  DAUB,  CHAIRPERSON,  COPYRIGHT 
ROYALTY  TRIBUNAL,  WASHINGTON,  DC 

Ms.  Daub.  Mr.  Chairman,  Senator  Grassley,  thank  you  for  the 
opportunity  to  appear  before  you. 

Mr.  Chairman,  before  I  proceed  with  my  remarks  I  would  like  to 
ask  you  to  extend  me  the  courtesy,  that  I  may  finish  my  statement 
in  its  entirety.  I  believe  this  may  go  over  the  5-minute  require- 
ment. 

Senator  DeConcini.  How  long  do  you  estimate  that  would  be, 

Ms.  Daub? 
Ms.  Daub.  I  would  presume  it  would  be  around  12  minutes  or 

so. 

Senator  DeConcini.  I  have  some  time  schedules,  but  we  will  pro- 
ceed with  that  at  your  request. 

I  do  ask  the  witnesses,  if  they  can,  to  summarize.  I  don't  know 
if  Senator  Grassley  can  stay  here;  I  have  some  time  restraints,  but 
you  may  proceed. 

Ms.  Daub.  Thank  you,  sir. 

Mr.  Chairman,  Senator  Grassley,  as  you  are  aware,  the  Commis- 
sioners of  the  Copyright  Royalty  Tribunal  are  not  appearing  today 
as  a  unified  body  and  with  the  same  purpose  in  mind— the  preser- 
vation of  the  Copyright  Royalty  Tribunal.  The  detailed  statement 
I  am  now  submitting  for  the  record,  therefore,  represents  my  per- 
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sonal  views.  Appearing  with  me  are  Commissioners  Goodman  and 
Damich, 

Mr.  Chairman,  the  purpose  of  my  testimony  today  is  hopefully  to 
provide  constructive  input  into  whatever  ultimate  determination  is 
made  by  the  subcommittee  and  the  Congress  on  S.  1346. 

I  support  and  applaud  your  statement  that  there  is  "public  de- 
mand for  the  reduction  of  waste  and  elimination  of  unnecessary 
programs."  However,  the  proposed  bill  will  not  reduce  waste  nor 
eliminate  any  programs.  The  bill  does  not  proposed  to  eliminate 
compulsory  licenses.  Compulsory  licenses  are  still  in  effect  and  the 
bill  merely  proposes  to  shift  implementation  of  the  policy  from  a 
small  agency  to  a  bigger  bureaucracy. 

When  compulsory  licenses  are  no  longer  in  effect,  the  natural 
thing  to  do  will  be  to  abolish  the  agency  which  administers  them. 
On  the  other  hand,  as  long  as  the  policy  remains,  the  only  way  to 
administer  it  is  through  an  independent  entity  as  it  is  set  up  cur- 
rently, free  of  politics  and  political  pressure. 

When  Congress  first  contemplated  a  mechanism  to  administer 
the  new  compulsory  licenses  during  the  early  1970's,  Congress 
looked  into  the  possibility  of  having  the  Copyright  Office  within  the 
Library  of  Congress  administer  them,  as  is  being  proposed  under 
the  current  bill.  This  alternative  was  rejected  because  of  the  legal 
implications  and  various  negative  effects  it  might  produce.  Instead, 
Congress  wisely  determined  that  establishment  of  an  independent 
Cop3a-ight  Royalty  Tribunal  to  implement  the  law  was  preferable. 

The  Tribunal  has  a  long  history  of  successfully  performing  this 
difficult  task  with  a  small  staff  and  a  limited  budget.  In  fact,  the 
Tribunal  has  regularly  returned  portions  of  its  budget  to  the  claim- 
ants and  the  U.S.  Treasury.  Over  the  past  16  years  the  Tribunal 
has  distributed  over  $10  million  in  satellite  royalties;  over  $48  mil- 
lion in  jukebox  royalties;  and  over  $1  billion  in  cable  royalties. 

The  General  Accounting  Office,  at  the  request  of  Congress,  exam- 
ined the  operation  of  the  Tribunal  in  the  early  1980's.  The  GAO 
concluded  in  its  report: 

It  is  clear  the  Tribunal  was  given  a  very  difficult  task,  with  no  technical  support, 
and  minimal  authority  with  which  to  work.  The  Tribunal  has  done  what  it  was 
mandated  to  do.  It  has  followed  acceptable  procedures  and  has  made  determinations 
required  to  date. 

During  the  mid-1980's,  however,  the  Tribunal  experienced  a  dif- 
ficult time.  I  would  like  to  quote  a  paragraph  from  an  article  in 
Broadcasting  Magazine  by  Bruce  Forrest,  of  a  respected  Washing- 
ton law  firm,  describing  those  days.  Incidentally,  Mr.  Forrest  is  in- 
timately familiar  with  the  Tribunal's  operations  since  he  was  on 
the  Justice  Department's  appellate  staff. 

Mr.  Forrest  says  in  this  1985  article  in  Broadcasting  Magazine: 

Cries  for  abolition  or  reform  have  recently  been  propelled  by  an  episode:  the  res- 
ignation of  the  Tribunal's  Commissioner,  which  in  the  long  run  shoiUd  prove  irrele- 
vant to  the  Tribunal's  work.  Making  funeral  plans  for  the  Tribunal  has  become 
something  of  a  Washington  parlor  game.  It  is  time  to  take  more  objective  stock  of 
the  Tribunal.  If  one  takes  into  account  the  agency's  difficult  and  very  subjective 
functions  and  the  records  put  before  it,  I  submit  that  one  will  find  that  the  Tribunal 
has  done  precisely  what  Congress  told  it  to  do,  and  it  has  done  its  job  quite  well. 
Reform  may  verr  well  be  in  order,  but  it  must  be  passed  based  upon  careful  review 
of  the  Tribunals  statutory  role  and  analysis  of  its  performance  based  upon  the 
records  the  parties  put  before  it.  Anything  short  of  this  will  surely  make  things 
worse. 
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In  spite  of  these  brief  periods  of  difficult  times,  CRT  has  been 
regularly  lauded  by  the  House  Legislative  Appropriations  Sub- 
committee for  its  efficiency  and  professionalism.  In  the  words  of 
Chairman  Vic  Fazio: 

When  you  think  of  all  the  money  adjudication  costs,  it  is  an  incredible  total  and 
small  amount  of  pubUc  funds  to  make  it  all  happen.  You  (the  Tribunal)  are  really 
doing  the  job.  You  have  not  taken  advantage  at  all  of  the  sources  of  revenue  that 
you  have  coming  to  you.  I  think  everyone  on  the  Tribunal  has  operated  in  a  very 
businesslike  way. 

This  was  his  statement  during  the  1993  budget  hearings. 

Additionally,  the  Tribunal  has  a  sterling  appeals  record  since  its 
inception.  Except  for  a  few  partial  remands,  all  of  the  Tribunal's 
decisions  have  been  affirmed  by  the  courts. 

Mr.  Chairman,  in  introducing  the  bill,  you  identified  the  work- 
load of  the  Tribunal  as  the  reason  for  wanting  to  abolish  the  agen- 
cy. If  the  subcommittee  is  basing  its  conclusion  as  to  the  Tribunal's 
workload  on  the  annual  number  of  days  of  oral  hearings,  as  did  the 
House  subcommittee,  this  assumption  results  in  an  inaccurate  pic- 
ture of  the  Tribunal's  workload. 

As  others  have  indicated,  the  Tribunal  implements  five  compul- 
sory licenses  and  the  new  Audio  Home  Recording  Act  of  1992,  re- 
ferred to  as  DART,  a  new  responsibility  which  Congress  imposed 
on  the  Tribunal  effective  October  of  last  year.  The  Tribunal's  imple- 
mentation of  these  statutes  is  twofold:  ratesetting  and  royalty  dis- 
tribution. As  in  any  type  of  litigation,  the  major  part  of  the  work 
is  done  outside  of  the  courtroom. 

The  1989  cable  royalty  distribution  proceeding,  which  began  in 
1991  and  was  completed  in  May  1992,  provides  a  perfect  example 
of  the  complex  nature  of  the  Tribunal's  distribution  proceedings. 
Over  700  claims  were  filed.  The  Commissioners  and  the  general 
counsel  reviewed  and  digested  nearly  9,000  pages  and  direct  and 
rebuttal  cases,  post-hearing  briefs  and  replies,  and  transcripts. 
Prior  to  the  filing  of  direct  cases,  the  Tribunal  entertained  35  inter- 
locutory motions  and  comments.  The  Tribunal  also  entertained 
over  40  motions  and  comments  raising  discovery  issues.  Finally, 
the  Tribunal  entertained  dozens  of  motions  and  comments  address- 
ing miscellaneous  interlocutory  matters.  This  complex  proceeding 
produced  only  36  days  of  oral  hearings.  However,  it  additionally  re- 
sulted in  over  two  dozen  Tribunal  decisions,  and  the  substantial  in- 
volvement of  the  Tribunal  with  the  parties  to  negotiate  and  facili- 
tate resolution  of  the  many  interlocutory  matters  that  arose. 

In  1992,  the  Tribunal  held  a  ratesetting  proceeding  for  non- 
commercial broadcasting.  At  the  request  of  the  parties,  the  proceed- 
ing consisted  of  a  "paper"  rather  than  an  "oral"  hearing.  The  Com- 
missioners and  general  counsel  reviewed  and  digested  nearly  1,000 
pages  of  direct  cases  and  post-hearing  briefs.  The  Tribunal  also  en- 
tertained nearly  a  dozen  notices  and  comments  regarding  settle- 
ments and  the  new  rules  implementing  the  rate  changes.  Mark- 
edly, this  entire  proceeding,  Mr.  Chairman,  yielded  no  hearing  days 
and  only  one  Sunshine  Act  meeting  day.  As  these  two  examples 
show,  much  of  the  Tribunal's  work  is  done  outside  of  the  hearing 
room  as  the  agency  strives  to  achieve  resolution  of  conflict  and 
come  to  universal  settlement. 
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In  February  1992  the  CRT  assembled  an  arbitration  panel  for 
the  purpose  of  adjusting  the  satellite  rate,  and  then  reviewed  the 
panel's  determination  to  assess  whether  it  complied  with  the  statu- 
tory criteria.  Upon  finding  that  the  determination  was  reasonable, 
the  CRT  adopted  and  published  it  in  May  1992. 

During  the  same  calendar  year  1992,  the  Tribunal  held  a  pro- 
ceeding to  determine  distribution  of  the  combined  1989-  1990-1991 
satellite  royalties.  The  Tribunal  bifurcated  the  Phase  I  proceeding 
in  the  hope  that  resolution  of  this  interlocutory — but  significant — 
matter  would  result  in  the  parties  reaching  a  universal  settlement. 
Once  the  Tribunal  resolved  the  interlocutory  issue,  the  parties  did 
in  fact  reach  a  global  settlement. 

In  addition  to  all  of  the  above,  during  the  latter  part  of  1992  the 
Tribunal  also  had  to  deal  with  implementation  of  the  new  Audio 
Home  Recording  Act.  The  Tribunal  held  informal  meetings  with 
parties  affected  by  the  new  act;  published  notice  for  comments;  an- 
swered numerous  inquiries  regarding  the  act,  and  issued  an  Ad- 
vance Notice  of  Rulemaking  and  interim  regulations. 

What  I  have  just  described,  Mr.  Chairman,  provides  just  a 
glimpse  of  the  Tribunal's  workload  during  1992.  I  might  add  that 
much  of  that  work  was  done  prior  to  the  arrival  of  my  two  col- 
leagues to  the  Tribunal. 

Currently,  Mr.  Chairman,  the  Tribunal  is  engaged  in  the  oral 
hearing  portion  of  the  1990  cable  distribution,  which  commenced  on 
September  7. 

Of  the  nine  parties  participating  in  the  distribution  proceeding, 
three  parties  have  settled  and  six  parties  are  presenting  evidence 
before  the  Tribunal.  Since  September  7,  the  Tribunal  has  heard 
testimony  from  a  portion  of  the  witnesses  of  the  first  party  to 
present  its  case.  In  order  to  complete  this  proceeding  in  a  timely 
fashion,  the  Tribunal  is  forced  to  reserve  Saturdays  and  a  Federal 
holiday  for  hearings. 

Mr.  Chairman,  it  must  be  underscored  that  all  of  this  work  was 
achieved  with  a  total  of  nine  people,  including  the  Commissioners. 
This  was  realized  with  a  modest  annual  budget  of  $911,000.  More- 
over, currently  88  percent  of  these  costs  were  shouldered  by  the 
claimants,  the  very  parties  that  benefit  from  the  Tribunal's  serv- 
ices, with  the  taxpayers  shouldering  a  mere  12  percent  of  these 
costs.  I  defy  any  Federal  agency  to  match  that  record. 

I  would  like  to  comment  at  this  time  on  the  use  of  arbitration 
panels  in  administering  compulsory  license,  as  proposed  in  the  bill. 
The  proposed  bill  relies  largely  on  the  success  of  last  year's  section 
119  satellite  rate  adjustment  proceeding,  under  the  supervision  of 
the  Tribunal,  where  there  were  two  distinct  parties:  the  owners  on 
one  hand,  and  the  users  on  the  other. 

Senator  DeConcini.  Ms.  Daub,  excuse  me.  We're  going  to  have 
a  vote  at  11:15.  You're  going  to  have  to  wind  up. 

Ms.  Daub.  All  right.  I  will  try  to  rush. 

The  bill  currently  proposed,  Mr.  Chairman,  is  based  on  a  concept 
common  in  bilateral  commercial  labor  arbitrations. 

The  Tribunal's  distribution  proceedings,  which  consists  of  80  per- 
cent of  the  workload,  typically  involves  nine  parties  of  varying 
sizes.  If  you're  talking  about  DART  legislation,  the  distribution  pro- 
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ceedings  could  conceivably  involve  dozens  of  parties,  each  with  in- 
dividual objectives  in  as  "zero-sum  game." 

Consequently,  if  two  arbitrators  are  to  be  selected  by  the  Librar- 
ian of  Congress,  as  the  bill  proposes,  two  of  the  distinct  parties 
with  political  clout  and  the  means,  at  most,  will  have  a  nominee 
on  the  panel.  Such  politicizing  of  the  process  which  involves  hun- 
dreds of  millions  of  dollars  is  of  particular  concern  to  the  smaller 
claimants.  It  is  inevitable  that  the  selection  of  a  panel  will  force  a 
battle  before,  during,  and  after  the  actual  arbitration  proceeding. 
This  battle  will  add  time,  expense,  and  burden  to  the  process.  This 
concern  was  expressed  by  Public  Broadcasting  and  National  Public 
Radio  in  their  opposition  to  the  bill  which  was  submitted  to  the 
House  subcommittee  as  written  testimony. 

Notably,  this  very  concern  was  also  expressed  by  Congressman 
Jack  Brooks,  chairman  of  the  Committee  on  the  House  Judiciary, 
with  regard  to  the  DART  legislation.  In  the  DART  legislative  his- 
tory. Congressman  Brooks  explained  that  a  provision  requiring 
mandatory,  binding  arbitration  of  any  disputes  involving  the  af- 
fected manufacturing  party  and  interested  copyright  parties  had 
been  removed  by  the  committee  because  of  the  concern  that  such 
arbitration  might  be  unfair  to  small  parties.  The  legislation  was 
passed  without  the  requirement. 

Mr.  Chairman,  the  next  point  I  want  to  make  is  that  the  use  of 
arbitration  panels  will  increase  costs  to  the  parties  for  the  follow- 
ing reasons. 

One,  the  ad  hoc  panel  will  lack  continuity  and  stability. 

Two,  the  proposed  legislation  states  that  the  entire  cost  of  the  ar- 
bitration panel  be  placed  on  the  participating  parties.  Unlike  cur- 
rent law,  which  allows  the  Tribunal  to  deduct  the  costs  of  the  pro- 
ceeding from  the  specific  royalty  pools,  this  proposal  will  result  in 
directly  assessing  the  costs  to  the  participants.  This  will  result  in 
a  few  participating  parties  shouldering  the  costs,  rather  than  all  of 
the  benefitting  parties  sharing  the  costs  evenly. 

Since  the  ad  hoc  panel  will  not  be  convened  until  a  controversy 
is  declared,  resources  for  facilitating  settlements  will  be  lacking, 
the  result  being  increased  litigation. 

Arbitrators  will  have  little  incentive  to  settle  or  expedite  the  pro- 
ceedings, since  their  compensation  will  be  based  on  the  length  of 
the  proceeding,  very  likely  at  law  firm  hourly  rates. 

The  bill  destroys  the  essential  independent  nature  of  the  deci- 
sionmaking body.  A  two-tier  process  for  copyright  royalty  decisions 
will  become  a  four-tier  process.  The  use  of  arbitrators  to  distribute 
hundreds  of  millions  of  dollars  raises  conflict  of  interest  concerns, 
since  no  Senate  scrutiny  will  be  required. 

PBS  and  NPR  in  their  opposition  to  the  bill  have  said: 

Indeed,  we  believe  that  in  some  sense  the  success  of  the  CRT  has  contributed  to 
this  discussion.  The  frequency  of  settlements  among  the  parties  to  CRT  proceedings, 
we  believe,  are  a  direct  result  of  the  stability  and  predictability  provided  by  the 
CRT. 

I  will  skip  over,  Mr.  Chairman- 


Senator  DeConcini.  Thank  you,  Ms.  Daub.  I'm  going  to  have  to 
move  on,  if  you  can  conclude,  please.  Your  full  statement  will  be 
in  the  record. 
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Ms.  Daub.  Yes,  Mr.  Chairman.  I  hope  my  testimony  clarifies 
your  concern  regarding  the  workload  of  the  agency.  However,  in 
support  of  a  current  effort  by  the  Administration  and  yourself,  in 
reducing  Government  expenditures,  I  propose  the  following  changes 
to  the  operation  of  the  agency. 

One,  fully  fund  the  Tribunal's  budget  with  royalty  funds.  This 
proposal  will  find  support  in  the  industry  and  will  follow  the  Tribu- 
nal's long  tradition  of  cost  consciousness.  Several  parties  have  al- 
ready indicated  their  support  for  this. 

Two,  I  propose  the  current  statute  be  modified  to  ensure  the 
staggering  of  the  Commissioners'  terms. 

Mr.  Chairman  and  members  of  the  subcommittee,  during  your 
deliberation  of  this  bill  I  want  you  to  remember  that  this  agency 
of  nine  persons  distributes  over  $200  million  a  year;  sets  royalty 
rates  operating  primarily  with  user  fees;  and  its  claimants  are  gen- 
erally nappy  with  its  operations.  Then  ask  yourselves,  who  does 
this  bill  benefit?  Not  the  taxpayers,  certainly  not  the  claimants,  not 
even  the  process.  The  Copyright  Office  itself  expressed  their  con- 
cerns in  implementing  this  bill,  although  they  have  expressed  their 
willingness  to  implement  it  if  it  becomes  law. 

I  strongly  ask  you  to  consider  these  views,  Mr.  Chairman.  This 
concludes  my  statement.  Thank  you  for  your  attentiveness. 

[Ms.  Daub  submitted  the  following:] 

Prepared  Statement  of  Cindy  Daub 

SUMMARY 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  honored  to  have  been  in- 
vited to  appear  before  you  to  testify  on  the  Copyright  Royalty  Tribunal  Reform  Act 
of  1993  ("BUI"). 

My  written  testimony  is  divided  into  six  sections. 

Section  I  includes  a  general  introduction. 

Section  II  delineates  the  Tribunal's  workload. 

Section  III  details  the  Tribunal's  current  staff  and  modest  budget,  which  is  88 
percent  funded  with  royalties  and  12  percent  funded  with  tax  dollars. 

Section  IV  sets  out  the  Tribunal's  long  history  of  accomphshments  achieved  with 
limited  resources.  t^  ,,  , 

Section  V  is  an  analysis  of  the  Bill.  My  analysis  reveals  that:  a)  the  Bill  has  no 
cost  savings  and  will  in  fact  increase  costs;  b)  the  Bill  may  destroy  the  essential 
independent  nature  of  the  decision  making  body;  c)  the  arbitration  proposal  will 
hamper  settlements  by  reducing  the  resources  available  for  facihtating  settlements; 
d)  the  panel  lacks  the  necessary  stability  and  continuity  to  enable  proper  perform- 
ance of  all  statutorily  mandated  functions;  e)  the  use  of  arbitrators,  to  distribute 
hundreds  of  millions  of  dollars,  raises  conflict  of  interests  concerns,  since  no  Senate 
scrutiny  will  be  required;  and  f)  panel  determined  rates  will  no  more  closely  resem- 
ble marketplace  rates  than  that  of  the  Tribunal  since  the  panel  will  be  subject  to 
the  same  statutory  restraints  that  have  appUed  to  the  Tribunal,  and  the  Tribunal 
has  made  every  possible  effort  to  simulate  the  marketplace. 

Section  VI  delineates  my  proposal  to  fully  fund  the  Tribunal's  budget  from  the 
royalties  it  distributes. 

Mr.  Chairman,  I  do  not  ag-ee  with  the  observation  that  the  Tribunal  is  an  unnec- 
essary agency,  without  a  sufficient  workload,  to  justify  its  continued  existence. 

I  beUeve  that  the  Tribunal  is  a  worthwhile  agency,  which  has  done  and  continues 
to  do  exactly  what  Congress  mandated  it  to  do.  I  believe  that  the  Tribunal  has  done 
its  job  well,  and  therefore,  should  be  permitted  to  continue  to  perform  its  statutorily 
mandated  responsibilities. 

I.  INTRODUCTION 

Mr.  Chairman,  and  Members  of  the  Subcommittee.  Thank  you  for  inviting  me  to 
testify.  As  you  are  aware  the  Commissioners  of  the  Copyright  Royalty  Tribunal  are 
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not  appearing  today  as  a  unified  body,  with  the  same  purpose  in  mind — the  preser- 
vation of  the  Cofmight  Royalty  Tribunal.  Therefore,  the  detailed  statement  that  am 
now  submitting  for  the  record  and  my  oral  remarks  represent  my  individual  views. 

Mr.  Chairman,  the  purpose  of  my  testimony  today  is  to  hopefully  provide  con- 
structive input  which  will  assist  Congress  in  making  its  ultimate  determination  on 
S.  1346,  a  bill  which  to  replace  the  Copyright  Royalty  Tribunal  with  arbitration  pan- 
els, under  the  direction  ot  the  Librarian  of  Congress  ("Librarian"). 

Mr.  Chairman,  in  your  introduction  of  the  Bui,  you  state  that  it  will  reduce  waste 
and  eliminate  an  unnecessary  agency.  Specifically,  you  delineate  the  following  posi- 
tive effects  that  will  result  from  the  switch  to  arbitration  panels: 

First,  eliminate  an  unnecessary  agency;  second,  place  100  percent  of  the 
costs  of  arbitration  on  the  parties,  not  on  the  taxpayers;  third,  increase  the 
incentive  to  settle  rather  than  litigate  disputes;  and  fourth,  enable  agree- 
ments to  better  reflect  market  rates  rather  than  a  Grovernment  set  license 
rate. 

Congressman  William  J.  Hughes,  Chairman  of  the  Subcommittee  on  Intellectual 
Property  and  Judicial  Administration,  who  introduced  H.R.  2840,  the  companion  bill 
in  the  House,  describes  his  bill  as  a  win-win  proposition  that  will  eliminate  an  un- 
necessary agency,  reduce  the  size  of  legislative  branch  employment,  and  remove  bu- 
reaucratic obstacles  to  the  enforcement  of  copjright. 

On  the  surface,  these  bills  seem  appealing,  but  even  a  brief  review  of  the  bills 
reveals  that  they  will  not  meet  any  of  the  proposed  goals.  In  fact,  these  bills  will 
have  the  contrary  effect. 

This  Subcommittee  is  well  aware  of  the  Tribunal's  statutorily  mandated  areas  of 
responsibilities.  Therefore,  I  will  just  briefly  outline  the  Tribunal's  responsibilities. 
I  will,  however,  concentrate  my  presentation  on  the  Tribunal's  workload  and  the 
flaws  in  the  Bill. 

II.  THE  tribunal's  WORKLOAD 

This  Subcommittee  cites  the  agency's  workload  as  a  primary  reason  for  abolishing 
the  Tribunal.  Mr.  Chairman,  you  have  expressed  your  belief  that  the  Tribunal's 
workload  does  not  justify  the  continued  existence  of  tiie  agency. 

The  House  Subcommittee  also  reasoned  that  the  Tribunals  workload,  or  lack  of 
it,  in  proposing  the  agency's  abolition.  The  House  Subcommittee  bases  its  conclusion 
as  to  the  Tribunal's  work  load  on  the  annual  number  of  days  of  oral  hearings  and 
Government  in  the  Sunshine  Act  meetings  (these  meetings  include  only  delibera- 
tions of  a  quorum  of  the  agency,  where  the  deliberation  determines  or  results  in  the 
disposition  of  official  agency  business).  This  assumption,  however,  results  in  an  in- 
accurate picture  of  the  Tribunal's  worldoad. 

The  Tribunal  implements  five  compulsory  licenses  and  the  Audio  Home  Recording 
Act  of  1992  (AHRA).  The  Tribunal's  implementation  of  these  statutes  is  twofold: 
ratesetting  and  royalty  distribution.  With  regard  to  these  six  areas  of  responsibility, 
the  Tribunal  distributes  cable,  satellite,  and  AHRA  royalties.  Phono  record  and  pub- 
lic broadcasting  royalties  are  distributed  privately.  Jukebox  royalties  are  distributed 
subject  to  a  voluntary  agreement.  The  proposed  legislation  would  repeal  the  jukebox 
compulsory  license,  and  therefore,  remove  this  license  from  the  Tribunal's  scope  of 
authority.  The  Tribunal  also  handles  the  ratesetting  for  four  of  the  compulsory  li- 
censes (jukebox  rates  are  currently  prescribed  by  a  voluntary  licensing  agreement) 
and  AHRA.  However,  the  Tribunal  also  handles  rule  makings,  other  than  those  in- 
volving ratesetting.  Under  the  Administrative  Procedvire  Act,  members  of  the  public 
are  entitled  to,  and  have  in  the  past,  petitioned  the  Tribunal  to  amend  its  rules. 

By  far,  the  Tribunal  devotes  most  oi  its  efforts  to  the  distribution  aspect  of  its 
statutory  responsibilities.  Distribution  proceedings  are  complex  administrative  liti- 
gation proceedings  that  involve  the  filing  of  hundreds  of  claims  for  million  of  dollars 
in  royalties.  These  proceedings  are  comprised  of  many  stages  which  require  the  Tri- 
bunal to  address  issues  that  arise  regarding  the  timeliness  and  completeness  of  the 
royalty  claims;  interlocutory  motions;  requests  for  clarification;  direct  cases,  includ- 
ing intricate  statistical  data;  settlement;  and  public  inquiries  regarding  'Tribunal 
procedures  (especially  in  the  case  of  the  new  AHRA  proceedings).  As  in  any  tjT)e 
of  litigation,  the  major  part  of  the  work  is  done  outside  of  the  court  room. 

The  1990  Cable  Royalty  Distribution  Proceeding,  which  is  currently  being  liti- 
gated before  the  Tribunad,  is  a  perfect  example  of  the  considerable  time  and  effort 
involved  in  a  distribution  proceeding.  Over  eight  hundred  (800)  claims  were  filed 
with  the  Tribunal.  The  Commissioners  and  the  General  Counsel  have  had  to  review 
and  digest  nearly  twenty-six  hundred  (2,600)  pages  of  direct  cases.  In  addition,  be- 
fore the  proceeding  is  completed,  the  Commissioners  and  the  General  Counsel  will        < 
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have  had  to  review  and  digest  hundreds  of  pages  of  rebuttal  cases,  post-hearing 
briefs,  and  hearing  transcripts.  To  date,  the  Tribunal  has  entertained  thirty-one  (31) 
motions  and  over  thirty  (30)  comments  involving  interlocutory  matters.  The  Tribu- 
nad  has  already  issued  over  sixty  (60)  orders  and  notices  in  this  proceeding.  It  has 
also  held  twelve  (12)  days  of  Sunshine  Act  meetings  and  hearings.  This  data  does 
not  include  the  countless  hours  spent  by  the  Conumssioners  and  the  General  Coun- 
sel in  briefings  and  discussions  regarding  varied  and  complex  interlocutory  matters. 

The  1989  Cable  Royalty  Distribution  Proceeding,  which  began  in  February  1991 
and  was  completed  in  May  1992,  provides  an  example  of  the  complex  nature  of  a 
completed  Tribunal  distribution  proceeding.  Over  seven  hundred  (700)  claims  were 
filed  with  the  Tribunal.  The  Commissioners  and  the  General  Counsel  reviewed  and 
(Ugested  nearly  9,000  pages  of  direct  and  rebuttal  cases;  post-hearing  briefs  and  re- 
plies; and  transcripts.  Prior  to  the  filing  of  direct  cases,  the  Tribunal  entertained 
thirty-five  (35)  interlocutory  motions  ana  comments.  The  Tribunal  also  entertained 
over  forty  (40)  motions  and  comments  raising  discovery  issues.  Finally,  the  Tribunal 
entertained  dozens  of  motions  and  comments  addressing  miscellaneous  interlocutory 
matters.  This  complex  proceeding  produced  only  thirty-six  (36)  davs  of  oral  hearings. 
Additionally,  however,  it  also  resulted  in  over  two  dozen  Tribunal  decisions,  and  the 
substantial  involvement  of  the  Tribunal  with  the  parties  to  negotiate  and  faciUtate 
resolution  of  the  many  interlocutory  matters  that  arose.  This  data,  however,  does 
not  take  into  account  the  time  and  effort  exerted  by  the  Tribunal  in  attempting  to 
obtain  a  universal  settlement  of  the  proceeding. 

During  the  calendar  year  1992,  the  Tribunal  held  a  proceeding  to  determine  dis- 
tribution of  the  combined  1989-1991  satellite  royalties.  This  proceeding  was  unique 
in  that  it  required  the  holding  of  a  bifurcated  Phase  I  proceeding. 

Stage  I  of  Phase  I  included  a  prehearing  conference  and  a  "paper"  hearing,  involv- 
ing a  complicated  legal  issue.  The  Tribunal  bifurcated  the  Phase  I  proceeding  in  the 
hope  that  resolution  of  this  interlocutory,  but  significant,  matter  would  result  in  the 
parties  reaching  a  universal  settlement  as  to  the  distribution  of  the  royalties.  Once 
the  Tribunal  resolved  the  interlocutory  issue,  the  parties  did,  in  fact,  reach  a  univer- 
sal settlement.  The  Tribunal  was  prepared  to  distribute  the  1989-1991  royalties, 
which  amounted  to  approximately  $10  million,  in  December  of  1992.  At  the  request 
of  the  parties,  the  royalties  were  not  distributed  until  January  of  1993. 

The  Tribunal's  ratesetting  proceedings,  although  demanding  less  of  the  Tribunal's 
time  and  effort,  are  significant  proceedings.  In  1992,  the  Tribunal  held  a  ratesetting 
proceeding  for  noncommercial  broadcasting.  The  proceeding  commenced  in  May 
1992  and  terminated  in  December  1992.  At  the  request  of  the  parties,  the  proceed- 
ing consisted  of  a  "paper"  rather  than  an  "oral"  hearing.  The  Commissioners  and 
General  Counsel  reviewed  and  digested  nearly  1,000  pages  of  direct  cases  and  post- 
hearing  briefs.  The  'Tribunal  also  entertained  nearly  a  dozen  notices  and  comnrients 
regarding  settlements  and  the  new  rules  implementing  the  rate  changes.  Addition- 
ally, because  these  proceedings  occur  at  five  year  intervals,  parties  needed  the  Tri- 
bunal's guidance  with  regard  to  procedure.  Markedly,  this  entire  proceeding  yielded 
no  hearing  days  and  only  one  Sunshine  Act  meeting  day. 

In  February  1992,  the  CRT  assembled  an  arbitration  panel  for  the  purpose  of  ad- 
justing the  satellite  rate,  and  then  reviewed  the  panel's  determination  to  assess 
whether  it  comphed  with  the  statutory  criteria.  Upon  finding  that  the  determination 
was  reasonable,  the  CRT  adopted  and  pubUshed  it  in  May  1992. 

In  addition  to  all  of  the  above,  during  the  latter  part  of  1992  and  throughout 
1993,  the  Tribunal  has  had  to  deal  with  implementation  of  the  new  AHRA.  The  Tri- 
bunal held  an  informal  meeting  with  parties  affected  by  the  AHRA  and  answered 
numerous  telephone  inquiries  regarding  AHRA.  The  Tribunal  has  also  issued  an  Ad- 
vance Notice  of  RulemaJiin^  and  Interim  Regulations.  The  Tribunal  is  in  the  process 
of  issuing  the  final  regulations. 

During  1993,  the  Tribunal  has  also  grappled  with  the  first  AHRA  distribution 
processing.  During  the  first  couple  of  months  in  1993,  the  Tribunal  received  80 
claims  for  1992  AHRA  royalties.  Pursuant  to  statutory  mandate,  the  Tribunal  has 
declared  a  controversy  in  the  proceeding  and  is  in  the  process  of  facilitating  settle- 
ment. Although  partial  settlements  have  occurred,  the  Tribunal  will  most  likely 
have  to  hold  hearings  throughout  January,  February  and  March  of  1994. 

III.  TRIBUNAL  BUDGET  AND  STAFF 

Mr.  Chairman,  it  must  be  underscored  that  all  of  this  work  was  achieved  with 
three  Commissioners,  one  professional  staff  member,  the  Tribunal's  General  Coun- 
sel, and  without  any  professional  consultants.  This  was  realized  through  the  expert 
budget  management  of  a  modest  annual  budget  of  $911,000.  Moreover,  88  percent 
of  these  costs  were  shouldered  by  the  claimants,  the  very  parties  that  benefit  from 
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the  Tribunal's  services,  with  the  taxpayers  shouldering  a  mere  12  percent  of  these 
costs.  I  defy  any  agency  to  match  that  record. 

It  is  also  worth  noting  that  the  Tribunal  was  originally  appropriated  enough 
funds  for  a  staff  of  eighteen.  However,  rather  than  take  advantage  of  this  appropria- 
tion, the  Tribunal  convened  with  a  staff  of  ten.  Now  sixteen  years  later,  the  Tribu- 
nal functions  with  a  staff  of  nine.  I  dare  say,  not  too  many  Federal  agencies  can 
claim  that,  almost  two  decades  later,  although  their  responsibilities  have  increased, 
their  staff  has  decreased. 

rv.  THE  tribunal's  record 

The  Tribunal's  recent  accomplishments  are  not  unique.  The  Tribunal  has  a  long 
history  of  successfully  performing  difficult  and  very  subjective  statutory  functions 
with  a  small  staff  and  a  limited  budget.  See  Attachment  A.  From  1977,  when  the 
Tribunal  commenced  operating  with  a  budget  of  $276,000,  to  present  when  it  oper- 
ates with  a  budget  of  $911,000,  the  Tribunal  has  performed  its  responsibilities  with 
a  budget  of  under  one  million  dollars.  In  fact,  the  Tribunal  has  regularly  returned 
portions  of  this  budget  to  the  claimants  and  U.S.  Treasiuy.  See  Attachment  B.  Over 
the  past  sixteen  yeau-s,  the  Tribunal  has  distributed  over  $1  billion  in  cable  royal- 
ties; $48  million  in  jukebox  royalties;  and  $10  million  in  satellite  royalties.  See  At- 
tachment C.  As  a  matter  of  record,  on  October  7,  the  Tribunal  will  distribute  90 
percent  of  the  1991  cable  royalty  fund.  This  fund  exceeds  $200  million. 

In  1981,  the  General  Accounting  Office  (GAO),  at  the  request  of  the  Committee 
on  the  Judiciary  Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administration 
of  Justice,  House  of  Representatives,  examined  the  operation  of  the  Tribunal.  GAO's 
study  was  based  on  an  examination  of  the  Tribunal's  legislative  history,  its  proceed- 
ings and  procedures,  interviews  with  Tribunal  Commissioners,  meetings  with  eight- 
een organizations  affected  by  the  Tribunal's  operations,  and  other  key  individuals 
familiar  with  the  Tribunal  and  the  compulsory  licenses  it  oversees.  Notably,  the  key 
individuals  and  the  representatives  of  the  eighteen  organizations  interviewed  were 
assured  that  all  comments  that  might  affect  their  future  dealings  with  the  Tribunal 
would  be  kept  confidential. 

The  GAO  study  reported  that,  with  limited  exceptions,  the  Tribunal  was  recog- 
nized bv  the  affected  interests  as  a  competent  body.  Other  than  criticisms  involving 
the  problems  that  regularly  occur  in  court  rooms,  and  the  Tribunal's  legislative  mis- 
sion, the  interviewed  parties  had  no  criticisms  of  the  Tribunal.  See  Statement  of 
Wilbur  D.  Campbell,  Deputy  Director,  Accounting  and  Financial  Management  Divi- 
sion, Before  the  Committee  on  the  Judiciary  Subcommittee  on  Courts,  Civil  Lib- 
erties and  House  Representative  (June  11,  1981). 

In  its  report,  the  GAO  concluded  as  follows: 

It  is  clear  the  Tribunal  was  given  a  very  difficult  task,  with  no  technical 
support,  and  minimal  authority  with  which  to  work.  The  Tribunal  has  done 
what  it  was  mandated  to  do.  *  *  *  It  has  followed  acceptable  procedures 
and  has  made  determinations  required  to  date.  Id.  at  6,  22. 

The  Legislative  Appropriations  Subcommittee  has  regularly  lauded  the  Tribunal's 
efficiency  and  professionalism.  In  the  words  of  Chairman  Fazio, 

When  you  think  of  all  the  money  adjudication  costs,  it  is  an  incredible 
total  and  small  amount  of  public  funds  to  make  it  all  happen  *  *  *  You  [the 
Tribunal]  are  really  doing  the  job.  You  have  not  taken  advantage  at  all  of 
the  sources  of  revenue  that  you  have  coming  to  you.  I  think  everyone  on 
the  Tribunal  has  operated  in  a  very  businesslike  way.  See  Fiscal  Year  1993 
Legislative  Branch  Appropriation  Request:  Before  the  Subcommittee  on 
Legislative  Appropriations  of  the  House  Committee  on  Appropriations,  102 
Cong.,  2nd  Sess.  264  (1992)  {Statement  of  Chairman  Fazio). 

The  United  States  Court  of  Appeals  for  the  District  of  Columbia  has  found  the 
Tribunal's  efforts  to  set  a  market  price  "more  than  reasonable"  in  light  of  Congress' 
mandate  to  have  the  Tribunal  operate  as  a  substitute  for  the  market  place.  See  Na- 
tional Cable  Television  Association,  Inc.  v.  Copyright  Royalty  Tribunal,  724  F.2d 
176,  185  (1983);  Cf.  ACEMLA  v.  Copyrieht  Royalty  Tribunal,  854  F.2d  10  (2nd  Cir. 
1988).  The  Court  has  also  acknowledged  the  fact  that  the  Tribunal,  by  establishing 
precedents  (the  game  rules),  has  facilitated  settlement  among  the  parties.  In  the 
words  of  the  Court,  "[t]he  umpire  has  established  precedents  on  which  the  players 
may  rely  in  submitting  their  claims."  See  National  Association  of  Broadcasters  v. 
Copyright  Royalty  Tribunal,  675  F.2d  367,385  (1982),  quoted  in  NBC  v.  Copyright 
Royalty  Tribunal,  848  F.2d  1289,  1297  (D.C.  Cir.  1988).  Additionally,  the  Tribunal 
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has  a  sterling  appeals  record  since,  except  for  a  few  partial  remands,  all  of  the  Tri- 
bunal's decisions  have  been  affirmed  by  the  Court.  See  Attachment  D. 

V.  ANALYSIS  OF  THE  COPYRIGHT  REFORM  ACT  OF  1993  ARBITRATION  PANEL  MODEL 

Both  bills  rely  on  the  "success"  of  the  satellite  ratesetting  arbitration  panels  to 
support  their  proposal.  However,  there  is  no  basis  for  comparing  ratesetting  to  dis- 
tribution proceedings.  As  is  indicated  in  the  written  testimony  of  National  Public 
Radio  and  Public  Broadcasting  Service  (in  their  opposition  to  the  bill),  which  was 
submitted  both  to  the  House  and  Senate  Subcommittees,  the  selection  of  two  arbi- 
trators from  lists  submitted  by  the  parties  and  professional  arbitration  organiza- 
tions, and  the  selection  of  the  third  arbitrator  by  the  two  party-nominated  arbitra- 
tors is  a  concept  common  in  bilateral  commercial  and  labor  arbitration.  The  Tribu- 
nal's  distribution  proceedings,  however,  have  typically  involved  nine  parties  of  vary- 
ing sizes  (under  the  new  MIRA  legislation,  distribution  proceedings  could  conceiv- 
ably involve  dozens  of  parties),  each  with  individual  objectives  "in  a  zero-sum  game." 

Consequently,  if  two  arbitrators  are  to  be  selected  by  the  Librarian  of  Congress, 
upon  the  recommendation  of  the  Register  of  Copyrights  ("Register"),  two  of  the  dis- 
tinct parties,  at  most,  will  have  a  nominee  on  the  panel.  Equally  disturbing  is  the 
fact  that  the  sole  person  who  has  the  ultimate  responsibility  of  choosing  the  arbitra- 
tors, the  Librarian,  will  be  a  poUtical  appointee,  thereby  seriously  politicizing  a 
process  which  involves  hundreds  of  millions  of  dollars.  Such  politicizing  of  the  proc- 
ess is  of  particular  concern  to  the  smaller  claimants,  since  the  larger  claimants  will 
be  in  a  better  position  to  exert  influence  on  the  selection  process.  In  view  of  the  fore- 
going, it  is  inevitable  that  the  selection  of  a  panel  will  force  a  battle  before,  during, 
and  after  the  actual  distribution  proceeding.  This  battle,  which  undoubtedly  will 
prove  to  be  a  hotly  contested  one,  will  add  time,  expense,  and  burden  to  the  process. 

Notably,  this  very  concern  was  expressed  by  Congressman  Jack  Brooks,  Chairman 
of  the  Committee  on  the  Judiciary,  with  regard  to  the  AHRA  legislation.  In  the 
AHRA  legislative  history.  Congressman  Brooks  explained  that  a  provision  requiring 
mandatory,  binding  arbitration  of  any  disputes  as  to  the  new  digital  audio  recording 
devices  or  digital  audio  interface  devices,  which  involve  the  affected  manufacturing 
party  and  interested  copyright  parties,  had  been  removed  by  tlie  Committee  because 
of  the  concern  that  sucn  arbitration  might  be  unfair  to  small  parties.  See  H.R.  Rep. 
No.  873,  102d  Cong.,  2d  Sess.,  pt.  1,  at  15  (1992).  The  legislation  was  passed  with- 
out the  requirement.  See  17  U.&C.  §  1010  (1992). 

The  Committee's  concern  is  particularly  relevant  with  regard  to  the  current  pro- 
posal because  in  the  AHRA  scenario,  the  controversy  would  involve  basically  two 
viewpoints.  Therefore,  the  Committee's  concerns  as  to  the  prejudicial  effect  of  arbi- 
tration panels  on  small  parties  should  be  seriously  considered  with  regard  to  the 
current  proposal,  which  would  involve  proceedings  with  multiple  parties  of  differing 
sizes  and  political  clout. 

The  use  of  arbitrators  to  determine  the  distribution  of  hundreds  of  millions  of  dol- 
lars presents  certain  basic  concerns.  Currently,  Commissioners  undergo  a  thorough 
scrutiny  during  the  Senate  confirmation  process.  The  confirmation  process  is  crucial 
because  it  weeds  out  potential  and  actual  conflicts  of  interest.  Arbitrators,  however, 
will  not  be  required  to  undergo  any  such  scrutiny.  Even  though  it  is  the  Librarian 
who  will  convene  the  panel,  the  Librarian  will  not  have  the  resources  to  undertake 
a  scrutiny,  in  any  way,  comparable  to  that  of  the  Senate. 

Mr.  Chairman,  your  final  point  in  support  of  the  proposed  Bill  is  that  "arbitrated 
rates  can  be  expected  to  more  closely  resemble  market  rates  than  a  government-set 
compulsory  license  fee."  I  take  issue  with  this  unsubstantiated  conclusion.  The 
Court  of  Appeals  has  stated  that,  based  on  the  statutory  guidelines,  the  Tribunal's 
efforts  to  set  market  prices  are  "more  than  reasonable."  See  National  Cable  Tele- 
vision V.  Copyright  Royalty  Tribunal,  724  F.2d  at  185.  A  legal  practitioner,  who  is 
familiar  witn  the  Tribunal's  work,  made  a  similar  observation,  stating  that  "in  the 
absence  of  changes  in  the  substantive  statutory  guidelines,  it  should  not  be  assumed 
that  a  different  decision  maker  *  *  *  [will  make]  a  substantially  different  decision." 
See  Attachment  A. 

The  arbitration  panel  will  have  to  operate  under  the  same  statutory  restraints 
that  have  applied  to  the  Tribunal.  In  the  event  of  a  controversy,  it  will  have  to  hold 
hearings  to  entertain  oral  and  written  evidence  of  the  value  of  "intellectual  property 
created  by  a  population  of  artists  as  diverse  as  our  culture."  Id.  It  will  then,  based 
on  the  record,  undertake  the  difficult  and  subjective  task  of  determining  a  rate  as 
close  as  possible  to  a  marketplace  rate.  This  is  exactly  the  task  that  the  Tribunal 
has  performed  over  the  past  sixteen  years.  As  noted  earlier,  however,  the  arbitration 
panel  will  lack  the  ability  and  incentive  to  faciUtate  settlements. 
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The  elimination  of  the  Tribunal  and  the  transferring  of  its  responsibilities  to  the 
Librarian,  as  administered  through  arbitration  panels,  will  not  decrease  costs  to 
taxpayers  and  claimants.  Rather,  such  a  move  will  increase  the  total  costs  of  the 
proceeding.  Currently,  approximately  12  percent  of  the  Tribunal's  operating  budget 
(no  more  than  $128,000)  is  funded  with  taxpayer  dollars.  It  should  not  go  unnoticed 
that  the  major  portion  of  the  Tribunal's  budget  is  funded  from  the  very  royalties 
it  distributes. 

Use  of  arbitration  panels,  however,  will  increase  the  parties'  costs  of  the  proceed- 
ings for  the  following  reasons: 

a)  The  ad  hoc  panel  will  lack  continuity  and  stability,  which  will  result 
in  increased  litigation  (one  advantage  of  the  current  Tribunal  approach  is 
that,  "[t]he  Commissioners  and  permanent  staff  have  ♦  *  *  developed  a 
working  knowledge  of  copyright  and  the  factors  related  to  the  ratemaking 
and  distribution  process,  resulting  in  institutional  efficiencies".  See  State- 
ment of  Ralph  Oman,  Register  of  Copjrrights,  before  the  Subcommittee  on 
Intellectual  Property  and  Judicial  Administration  at  32  (March  4,  1993). 

b)  The  proposed  legislation  clearly  states  that  the  entire  cost  of  the  arbi- 
tration panel  will  be  placed  on  the  participating  parties.  Unlike  the  current 
law,  which  allows  the  Tribunal  to  deduct  the  costs  of  the  proceeding  from 
the  specific  royalty  pools,  this  proposal  will  result  in  directly  assessing  the 
costs  to  the  participants.  The  practice  of  charging  only  the  participants  to 
a  proceeding  is  troubling,  since  it  could  result  in  a  few  participating  parties 
shouldering  the  procedural  costs,  rather  than  all  of  the  benefitting  parties 
sharing  the  costs  evenly.  Id.  at  31-32; 

c)  Since  the  ad  hoc  panel  will  not  be  convened  until  a  controversy  is  de- 
clared, resources  for  facilitating  settlements  will  be  lacking,  the  result  being 
increased  litigation; 

d)  Arbitrators  will  have  little  incentive  to  settle  or  expedite  the  proceed- 
ings since  their  compensation  will  be  based  on  the  length  of  the  proceeding, 
"very  likely  at  law  firm  hourly  rates"  See  Testimony  of  Douglas  J.  Bennet, 
President,  National  Public  Radio,  submitted  to  the  Subcommittee  on  Intel- 
lectual Property  and  Judicial  Administration  at  9  (March  18,  1993);  and 

e)  A  two-tier  process  for  cop5Tight  royalty  decisions  will  become  a  four- 
tier  process  with  review  by  the  Register  and  the  Librarian  a  prerequisite 
to  judicial  review.  Id. 

The  proposed  legislation  will  also  increase  taxpayer  costs  for  the  following  rea- 
sons: 

a)  The  legislation  proposes  to  impose  numerous  additional  responsibilities 
on  the  Librarian  and  Flegister.  These  additional  responsibilities,  which  in- 
clude the  weighty  responsibility  of  settlement  facilitation,  resolution  of  pre- 
controversy  issues,  and  review  of  the  panel's  decision,  will  require  addi- 
tional Copyright  Office  staff,  resulting  in  increased  administrative  costs. 
This  fact  has  been  confirmed  by  the  Copyright  Office.  See  Statement  of 
Ralph  Oman,  at  31.  Under  the  proposed  legislation,  these  costs  will  be  as- 
sumed by  the  taxpayers; 

b)  The  legislation  proposes  to  fold  a  small  agency  (9  employees  total,  in- 
cluding the  Commissioners),  with  approximately  90  percent  of  the  budget 
coming  from  the  user  fee  which  represents  less  than  one-half  of  one  percent 
of  the  total  royalties  it  administers,  a  line-item  budget  of  less  than  one  mil- 
lion dollars,  into  a  large  bureaucracy.  This  will  lead  to  a  result  which  con- 
tradicts your  stated  goal  of  eliminating  bureaucracy.  Inevitably,  the  addi- 
tional "statutory  responsibilities"  will  translate  into  increased  budgetary  re- 
quests by  the  Library  of  Congress. 

The  proposed  Bill  has  draw  backs  other  than  the  added  costs  to  the  claimants  and 
taxpayers.  Specificsdly,  transferring  the  Tribunal's  responsibilities  to  the  Librarian 
with  the  assistance  of  the  Register  may  destroy  the  vital  independent  nature  of  an 
entity  that,  not  only  determines  distribution  among  copyright  owners,  but  also  es- 
tablishes rates  for  copyright  users.  The  Tribunal  historically  has  been. 

An  independent  agency,  free  from  political  pressures,  engaged  in  bal- 
ancing the  equities  of  copjright  owners  and  copyright  users  based  solely  on 
the  record  evidence  placed  before  it.  It  is  neither  owner  friendly  nor  user 
friendly,  but  a  completely  neutral  arbiter.  See  Copyright  Royalty  Tribunal 
Reform:  Hearings  on  H.R.  2752  and  H.R.  2784,  Before  the  Subcommittee 
on  Courts,  Civil  Liberties  and  the  Administration  of  Justice  for  the  House 


27 

Committee  on  the  Judiciary,  99th  Cong.,  1st  Sess.  161  (1985)  {Statement  of 
Edward  W.  Ray,  Acting  Chairman  of  the  Copyright  Royalty  Tribunal). 

Independence  from  the  Copyright  Office  is  essential  to  the  effectiveness  of  the  Tri- 
bunal, because  the  Copyright  Office  has  been  perceived  as  an  advocate  of  the  copy- 
right owner.  This  preconception,  whether  or  not  justified,  may  frustrate  the  Copy- 
right Office's  ability  to  perform  the  most  crucial  of  the  Tribunal's  roles,  that  of  set- 
tlement faciUtator.  This  is  a  role  which  the  Tribunal  has  performed  well.  I  believe 
that  the  Tribunal  has,  without  exception. 

Steadfastly  insisted  on  private  settlements  rather  than  give  in  to  the 
tendency  of  other  agencies  toward  greater  government  involvement  in  the 
market  place.  Id. 

Such  an  agency  has  unquestionably  served  the  public  interest  well. 

My  colleague.  Commissioner  Goodman,  noted  in  his  letter  of  February  17,  1993, 
that  the  Tribunal  "has  managed  to  achieve  the  remarkable  feat  of  disj^leasing  both 
program  owners  ♦  *  *  and  many  cable  operators."  See  Letter  from  Commissioner 
Bruce  Goodman  to  House  Copyright  Subcommittee  Chairman  William  Hughes  (Feb- 
ruary 17,  1993).  Commissioner  Goodman's  observation,  in  fact,  underscores  the  Tri- 
bunal's success  as  a  negotiator.  A  good  negotiator  is  one  who  negotiates  a  deal 
which  somewhat  displeases  each  side,  by  making  each  side  feel  that  it  has  relin- 
quished something  to  obtain  the  agreement.  The  worst  scenario  is  where  one  side 
is  perceived,  rightly  or  wrongly,  as  always  winning  the  negotiations.  Such  a  situa- 
tion will  surely  chill  the  prospects  of  settlement. 

Finally,  the  Register  recently  resigned.  In  light  of  this  event,  in  addition  to  the 
changes  proposed  by  Title  I  of  the  Copyright  Reform  Act-H.R.  897  (proposed  changes 
to  the  registration  requirements),  it  is  likely  that  the  Copyright  Office  will  be  under- 
going critical  changes  in  the  near  future.  Considering  the  many  hurdles  currently 
facing  the  Copyright  Office,  the  decision  to  transfer  all  of  the  Tribunal's  responsibil- 
ities to  it,  at  this  time,  appears  counterproductive.  In  the  words  of  former  Register 
of  Copyrights,  Barbara  Ringer,  "  *  *  ♦  moving  the  Copyright  Royalty  Tribunal  into 
the  [Copyright]  Of!ice  ♦  *  ♦  will  mean  more  work  and  misery  for  the  [Copyright] 
Office.  The  Tribunal  approach  offers  continuity  over  the  ad  hoc  arbitration  that  is 
proposed."  See  COPYRIGHT  ADVISORY  GROUP  FORMED— Former  Register  Bar- 
bara Ringer  is  Co-Chair,  COPYRIGHT  Notices,  (Vol.  41,  Number  6),  at  2  (June 
1993). 

VI.  RECOMMENDATION 

Mr.  Chairman,  although,  as  I  have  discussed  above,  I  believe  the  Tribunal  is  an 
efficient  and  productive  agency,  I  recognize  that  these  are  truly  drastic  times  for 
this  country,  ft  is,  therefore,  imperative  for  every  Federal  Agency  to  examine  ways 
to  minimize  taxpayer  burden.  Accordingly,  I  offer  the  following  recommendations: 

Budget:  Fully  fund  the  Tribunal's  budget  from  the  royalty  funds. 

This  financing  method  was  originally  proposed  by  former  Legislative  Ap- 
propriations Subcommittee  Member  Representative  Burgener  of  California, 
as  a  means  of  reducing  the  tax  burden.  I  believe  that  this  proposal  will  find 
support  in  the  industry,  and  will  follow  in  the  Tribunal's  long  tradition  of 
cost  consciousness. 

Structure:  The  current  statute  should  be  modified  to  ensure  the  staggering  of  the 
Commissioners'  terms.  The  terms  should  be  staggered  by  two-year  intervals. 

The  staggered  terms  will  guarantee  that  the  majority  of  the  Tribunal  will 
remain  in  place  through  each  and  every  change  in  Commissioners.  Such 
stability  is  necessary  to  safeguard  the  interests  of  the  Tribunal,  and  to  en- 
sure that  no  one  Commissioner's  self-interest  overrides  the  interests  of  the 
agency. 

Mr.  Chairman,  I  am  not  here  to  try  to  save  my  job,  but  rather  I  am  here  because 
truly  beUeve  that  the  Tribunal  is  a  worthwhile  agency  and  one  that  should  remain 
in  existence.  I  strongly  ask  that  you  reconsider  the  Bill. 

Mr.  Chairman,  that  concludes  my  statement. 
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Coming  to  the  defense 
of  the  Copyright 
Royalty  Tribunal 

The  ncc;ssirv  of  a  Copv—.eni  RoviJr>'  Tnbu- 
naJ  and  the  t)lc  of  \ht  compulsorv  license 
have  bcrn  *Jic  subjec:  of  ;'au-mjndcd  dcbaic 
for  some  time.  The:-  h^vc  iJso  been  less 
uscfui  qA  Kcm\\n.e~n  arjciti  on  \i\c  tnbunaJ 
mc.Tibcrs  and  the::  decisions  The  tribunal's 
commjssioncrs  arc  called  "poiiucaJ  hacts" 
and  "incompcicni."  the::  nilings  "plucked 
out  of  ihin  air,""  sometimes  "ouiragcous." 
Cnej  for  abolition  or  nrform  have  rcccncJy 
been  p-opcilcd  by  an  cp'.sodc  (the  rcsiena- 
bon  of  the  tnbunal's  chairrron)  which,  in  the 
long  run.  should  prove  irrcievani  to  the  tn- 
bunal's wort.  MaJcing  funcr:iJ  plans  for  the 
tribunal  has  become  sotncining  of  a  ^^^h- 
iupon  parlor  game. 

ll  is  time  !o  uJtc  more  objcaivc  stocic  of 
the  tribunaj.  If  opc  uijcc<  ;nLQ  account  the 
agency's  dt31culi.  and  vcp-  subtecave.  func- 
dons  and  the  records  pm  y-nr-  m,  I  inhfnir 
thai  one  wu!  rind  that  Lhe  Tibunal  iai^dOQc 
pfxciscjN  una!  uoncTcss  loid  ii  iQ_dQ.  aixti.' 
ha^^ilCDC-Jts  jQb  quite  \vci!  _ 

Rriorm  may  weil  be  l".  order  Bui  it  must 
be  based  upon  careful  review  of  the  cnbu- 
naJs  SLarutOTy  nalc  and  anajvsis  of  iii  perfor- 
mance based  upoo  the  records  the  partjcs  put 
before  it-  Anvihjnc  shon  of  thjs  wil)  surtlv 
make  think.''-  ^orse. 

One  musi  apprrc:ric  the  aanjrr  of  the  tn- 
bunaJ's  ^QiV  ll  se'-.'  fee;  for  intcilccmai 
propcrry  created  bv  a  poouiaoon  of  artjsis  as 
diverse  ai  our  cuJr^jrc,  Ii  then  aJlocaics  the 
collecoons  among  compc::ne  claimants. 

The  cnbunai  mhcnicd  :hrce  low-baJIed 
staruiory  rates  wnich  wcrr  nothine  more 
than  poiuicaJ  comoromjscs  The  Ictislacivc 
hjstor>  01  the  rwo-and-ihrcc-auaner-ccni 
sone  fc^  for  'mcchanicaj  rccordines"  shows 
thai  ConcTcss  rc!cc:cc:  a  proposal  to  mainLiin 
thai  rate  pcndms  the  occurrence  of  -relevant 
factors"  aner  cnacime::t  The  S8  fee  sei  for 
each  lukeoox  for  cacn  vcar  *ai  absurdly 
lo\fc  Tne  sumiorv  fc=s  for  cable  relevision 
sienais  were  prrrrjsca  u^on  the  FCC's  anti- 
cable  oc>cr3ior  rrsLnciioru  of  disLani-simaJ 
camaEc  and  the  syndicated  profnim  dcic- 
uon  oDiion  pvcn  lo  local  broadcasicrs.  The 
new  c-ibunu  was  li'jrsnra  lo  commence  pio- 
ccccmes  ic  aaiusi  the  pnono  record  and 
juAC>Di  fcrs  10  make  incm  "niasoiiablc. " 
1  nc  caolc  t^rievisiou  Icrs  *c.t  to  be  adjust- 
ed, agun  10  be  "rcasonaoic."  wncn  the 
^CC  s  aniji-.aaien  Ocrsruiauon  sieps  took 
pi:ic; 

1'    "-^as  r_:3UTTiea  -J^.a:  '^uosraniiaJ  up^*.arC 

30TL:'.:~.r:-;_^  qj'  {^^._    -AQiJlC  OCCUf     Bui  the  m 

bur.a;  ■j.o.s  r:ven  onf.  vc".  bluni  inscrumcnLS 
ID  ■-•.rr  .ir  '*v  '^(Vi   mu:.-- 
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Bruce  G   Fonesi  jO«nec3  lh«  V\tasningion  oflice 
ol  Ihe  OaRiano   Calil  .  law  Irrm  ol  Farrow. 
SchilC^ause.  Wilson  4  Rams  m  Oecemoer 
198^   6?iofe  ihai  rie  was  wiin  the  appellate 
start  ol  the  Jusnce  Oe:;anmenis  crvti  Ofvtsion 
While  ai  Jusi'ce   Pones:  flelenced  a  numoer 
0'  t^>e  Cooytigni  Foyaiiy  TnOunats 
acmmrsiraiivf  oecrsions  Oe'ore  ine  couns 

censes  is  not  liJtt  scmne  rates  for  a  public 
uoliry  The  tnbunai  is  not  dctcrmming  a  rra- 
sonabie  rate  of  rerum  on  capuai  investment. 
or  rcmuneratinc  the  cost  of  service. 

For  cable  leicvision.  Conprcss  was  even 
less  helpful-  The  tnbunaJ  w-as  spccificaJly 
told  oniv  10  consider  the  "economic  impaci" 
on  copvnehi  owners  and  users  in  seitinc  the 
new  fee  ahcr  repeal  of  the  FCC  s  disiani- 
sienal  rules.  And  for  us  dismbuiion  cases. 
ConeTes*-  candidly  declined  lo  eivc  the  tribu- 
nal an>   eutdelines  ai  all 

The  OTOunals  sirueeles  lo  exoiajn  "in  dc- 
UjI"  the  reasons  for  y\s  decisions  have  been 
met  wuh  scorn.  Bui  anyone  wno  panicipaied 
in  dra/tinc  this  statute  should  he  aissuadcd — 
or  at  least  cmbarrascd — from  cniicizjne  the 
tnbunai  for  vaeucncss. 

In  the  fu^i  rwo  cnounai  rate  proccedmcs 
(the  'mccnanicoJ  fee"  for  the  record  industry 
and  the  juke  box  fee),  the  cop>nehi  users 
larvcjv  rciied  uoon  an  anemoi  lo  impose  a 
burOen  of  proof  on  anyone  scewne  to  change 
the  surutory  fee  levels,  and  poormouihine 
aboui  the  pliehi  of  their  moustrv  But  bv  anv 
measure  those  fees  were  inadcouaic  If  infla- 
tjon  iJone  were  used  to  acrusi  the  mechani- 
caJ  pnono  record  fee.  it  wouid  have  nsen  lo 
M  cents  per  song  The  jukcdoi  fee  was  a 
smail  !."3cuon  of  comoaracMe  ices  charred  in 
a  wiuc  vanc:y  oi  wcsie.-r.  r.ations  No  one 
snouid  have  been  surpnsc^  wncn  tne  agency 
deciincO  10  imcose  a  burcen  of  proof  on 
cop^T^cni  (iwncr:  or  *ncr  :  rcrjscd  lo  re 
irj;-r    .rr".~ini  ow.nc-'    .,■      ^r\iC:t£   copv 


nghi  usencs  by  supressinc  rates 

Counsel  for  the  caolf  industry  were  fulK 
iwarc  of  these  maners  when  the  tnbunai  en- 
tered Its  mosi  concovcrsial  proceedinc  the 
scning  of  cable  rates  m  lichiof  FCC  dc.-r?\j- 
lation  The  cable  opcraiors  put  on  an  aftir- 
mativc  case  to  sho«.  that  the  raics  wcr:  al- 
ready high  cnoueh.  But  thi.\  prc5cniation 
was  successfully  rebutted  by  the  coorcinaicd 
prescnaiions  of  mans  copvncht  owners 
groups  They  proved  o\crwhc]rTunci>  thai  a 
ver\-  substantial  rate  increase  was  in  order 
The  rrviewinc  court;  have  unanimously 
afllrmcd  the  tribunals  rate  decisions  sub- 
siantiaJIy  in  ihc:r  enurciy  The  ncMewme 
courts  were  corrcci  because  thcrr  was  ample 
evidence  of  record  to  suppon  tnbunaJ  deci- 
sions 

Whether  the  compulsory  licenses  should 
be  abolished  is  a  policy  qucsuon  beyond  the 
pun-iew'  of  this  note.  But  proposais  lo  keep 
the  compulsory  licenses,  and  to  replace  the 
mbunal  with  a  FcdcraJ  CopNTight  Agency 
("Cablccasimg."  June  3).  or  move  its  func- 
Don  to  the  Department  of  Commerce  or  the 
Librarv  of  Coneress,  should  be  scrjtiniicd 
most  carefully  In  abserKr  of  changes  in  the 
substantive  statutory  sidelines,  it  should 
not  be  assumed  that  a  different  decision 
maker  would  have  made  a  substantially  dif- 
ferent decision.  Based  on  the  recoros  I've 
seen,  the  tribunal's  deasions  were  not  ai  ajl 
surpnsmg 

The  worst  route,  which  aJI  interests 
should  avoid,  is  the  dcieeaoon  of  any  initial 
dec'.sional  authonry  to  the  couru.  Any  law  ■ 
ycr  familiar  *Tth  the  range  of  personalities 
a/>d  juogmenis  available  from  the  judicial 
branch  will  shudder  (pcrhaos  eleeiully)  at 
the  prospect  of  cnunhouse  snoppmc  banles 
—  Ideailv.  lecislarion  wilt  fix  compulsory  li- 
cese  fees  and  neeooaiion  will  diMde  the 
pool  The  cable  television  fee  scnedule.  e*- 
pcciaJIv,  needs  re^Tsion  Even  if  overall  re 
ccipis  arc  maintained,  the  schedule  is  :oc 
rococo,  and  it  dicuie^  results  based  more  or 
hisior%  than  economic  realin 

Meanwhile,  absent  siatuior\  cnance 
copynghi  users  should  still  be  able  lo  sur 
sianiialh  improve  tncir  cvidcniiar\  snow 
ings  before  the  agenc%  The  mbunal  has  dr 
counicd  the  "marketplace"  anaiogic: 
presented  by  copvneht  owners,  finding  tha. 
rrsultinc  fees  would  be  unfairly  hign  Cer 
tajniy  some  efTon  should  be  made  ;o  bene, 
quantify  the  vaJue  of  these  difference  £a 
pcnencc  wiih  current  fee  levels  shomd  pre- 
vide  valuable  information  as  lo  ^ncmc 
those  fees  were  set  ai  levels  that  w  .re  lo* 
high  or  too  lou 

Bu:  acseni  sLarjior\  chances  or  ir-jro-'C. 
admjnisirztivc  prrseniationi.  don  :  c.xr*"- 
ncw  comjnnsionc'S  or  nci*  bcr:a--,crai. 
strucnjrr  lo  saii'.;-  rom^ijinis  3c\'»u:  .-"^i- 
iTia.icr    jnor:  i.";"^     .j.uic 
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Attachment  B 


ACTUAL  EXPENDITURES  COMPARED  TO  APPROPRIATED  BUDGETS 


Fiscal  year 

Authorized 
budget 

Actual  ex- 
penses 

Unobligated 
allotment 

1977       

'  $276,000 

2  726,000 

805,000 

3471,000 

470,000 

487,000 

626,000 

<  700,000 

5  722,000 

6  512,000 
'629,000 
'662,000 
9  633,000 

10  674,000 
11845,000 
12  865,000 
13911,000 

$32,351 
469,775 
485,979 
461,196 
437,640 
476,614 
555,440 
480,064 
459,250 
509,374 
579,463 
611,000 
598,000 
673,500 
862,000 
863.700 

243,649 

1978  

256,425 

1979    

319,021 

1980        

9,804 

1981                 

32,360 

1982              

10,386 

1983                      ..             

70,560 

1984               

219,936 

1985              

262,750 

1986               

2,626 

1987                     

49,537 

1988                            

51,000 

1989             

35,000 

1990               

500 

1991                

3,000 

1992                    

1.300 

1993              

'  Expenses  were  for  purchase  of  office  furniture  and  equipment  only. 

?  Expenses  were  for  10  months  operation  only. 

^Tribunal  decreased  positions  from  18  to  10. 

'Tribunal  authorized  11  positions  Vacancies  created  by  the  death  of  Mary  Lou  Burg  ind  resignation  of  Katharine  0.  Ortega  and  their 
respective  assistants  were  not  filled  until  late  fiscal  year  1984.  Ratio  of  appropriated  funds  to  royalty  funds  30  percent/70  percent. 

> Authorized  11  positions  Ratio  of  appropriated  funds  to  royalty  funds  30  percent/TO  percent. 

'House  Committee  on  Appropriation  authorized  funding  for  3  commissioners,  3  assistants  and  a  general  counsel.  Ratio  of  appropriated 
funds  to  royalty  funds  30  percent/70  percent 

'Ratio  of  appropriated  funds  to  royalty  funds  20  percent/80  percent. 

•  Authorized  8  positions  (3  commissioners.  3  assistants,  1  general  counsel,  secretary  to  general  counsel.  Ratio  of  appropriated  funds  to 
royalty  funds  20  percent/80  percent. 

'Authorized  8  positions.  Ratio  of  appropriated  funds  to  royalty  funds  20  percent/80  percent. 

1° Authorized  9  positions.  Ratio  of  appropriated  funds  to  royalty  funds  15  percent/85  percent. 

"Authorized  10  positions.  Ratio  of  appropriated  funds  to  royalty  funds  15  percent/85  percent. 

>2  Tribunal  requested  elimination  of  1  position  (legal  researcher):  authorized  9  positions.  Ratio  of  approprlittd  funds  to  royilty  funds  15 
percent/85  percent. 

<3  Authorized  positions  9.  Ratio  of  appropriated  funds  to  royalty  funds  14  percent/86  percent. 


Attachment  C 

Section  809  of  the  Copyright  Act  provides  for  the  timely  distribution  of  royalty 
fees  that  are  not  subject  to  all  appeal,  and  where  royalties  would  not  be  affected 
by  an  appeal  under  any  circumstances.  Each  year  since  the  Copyright  Act  of  1976 
became  effective  on  January  1,  1978,  the  Copyright  Office  has  maintained  the  juke- 
box and  the  cable  copyright  royalty  funds  and  the  Tribunal.  The  funds  are  com- 
prised of  two  elements:  the  deposits  by  the  copyright  users  (less  the  administrative 
costs  of  the  Copyright  Office  and  the  Tribunal)  and  growth  on  investment  of  the 
funds.  The  Tribunafhas  disbiirsed  the  following  royalty  fees. 


STATUS  OF  ROYALTY  FEE  FUNDS  DISTRIBUTED 


Royalty  fee  fund 


Dollar  amount 


Percent 
distrib- 
uted 


Percent 
held  in 
Reserve 


Cable 

1978  Cable  Royalty  Fund 

1979  Cable  Royalty  Fund 

1980  Cable  Royalty  Fund 

1981  Cable  Royalty  Fund 

1982  Cable  Royal^  Fund 

1983  Cable  Royalty  Fund 

1984  Cable  Royalty  Fund 

1985  Cable  Royalty  Fund 

1986  Cable  Royalty  Fund 

1987  Cable  Royalty  Fund 

1988  Cable  Royalty  Fund 

1989  Cable  Royalty  Fund 


$ 


17,689,000 

23,764,000 

28,083,000 

35,595,000 

44,384,000 

84,369,000 

104,355,000 

114,405,000 

130,024,000 

174,333,000 

209,660,000 

228.459,000 


100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 


82-849  -  94  -  3 
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STATUS  OF  ROYALTY  FEE  FUNDS  DISTRIBUTED— Continued 


Royalty  fee  fund 


Percent 

Percent 

Dollar  amount 

distrib- 

held in 

uted 

Reserve 

180,107,000 

90.00 

10.00 

185,066,000 

100.00 

$1,122,000 

100.00 

1,360,000 

100.00 

1,228,000 

100.00 

1,183,000 

100.00 

3,320,000 

100.00 

3,166,000 

100.00 

5,992,000 

100.00 

5,508,000 

100.00 

5,351,000 

100.00 

6,535,000 

100.00 

6,732,000 

100.00 

6,442,000 

100.00 

$2,698,000 

100.00 

3,457,000 

100.00 

3,762,000 

100.00 

1990  Cable  Royalty  Fund 

1991  Cable  Royalty  Fund 

Jukebox 

1978  Jukebox  Royalty  Fund 

1979  Jukebox  Royalty  Fund 

1980  Jukebox  Royalty  Fund 

1981  Jukebox  Royalty  Fund 

1982  Jukebox  Royalty  Fund 

1983  Jukebox  Royal^  Fund 

1984  Jukebox  Royalty  Fund 

1985  Jukebox  Royalty  Fund  

1986  Jukebox  Royalty  Fund 

1987  Jukebox  Royal^  Fund 

1988  Jukebox  Royal^  Fund 

1989  Jukebox  Royalty  Fund 

1990-1999  (License  Suspended) 
Satellite 

1989  Satellite  Royalty  Fund 

1990  Satellite  Royally  Fund 

1991  Satellite  Royal^  Fund 


Attachment  D 


APPEALS 

Cable  decisions 

National  Association  of  Broadcasters  v.  Copyright  Royalty  Tribunal,  675  F.2d  367 
(D.C.  Cir.  1982)  (1978  cable  distribution).  Remanded  to  explain  non-award  to  NPR, 
affirmed  in  all  other  respects. 

National  Cable  Television  Association  v.  Copyright  Royalty  Tribunal,  689  F.2d 
1077  (D.C.  Cir.  1982)  (1980  cable  inflation  adjustment).  Remanded  to  explain  or  cor- 
rect mathematical  formvda  for  inflation  adjustment,  affirmed  in  all  other  respects. 

Christian  Broadcasting  Network,  Inc.  v.  Copyright  Royalty  Tribunal,  720  F.2d 
1295  (D.C.  Cir.  1983)  (1979  cable  distribution).  Remanded  to  explain  non-awards  to 
Devotional  Claimants  and  to  Commercial  Radio,  affirmed  in  all  other  respects. 

National  Cable  Television  Association  v.  Copyright  Royalty  Tribunal,  724  F.2d  176 
(D.C.  Cir.  1983)  (3.75  percent  and  syndicated  exclusivity  surcharge).  Affirmed. 

National  Association  of  Broadcasters  v.  Copyright  Royalty  Tribunal,  772  F.2d  922 
(D.C.  Cir.  1985),  cert,  denied,  106  S.  Ct.  1245  (1986).  (1979  remand,  1980  remand 
and  1982  cable  distribution).  Affirmed. 

National  Association  of  Broadcasters  v.  Copyright  Royalty  Tribunal,  809  F.2d  172 
(2d.  Cir.  1986)  (1983  cable  distribution).  Affirmed. 

National  Association  of  Broadcasters  v.  Copyright  Royalty  Tribunal,  848  F.  2d 
1289  (D.C.  Cir.  1988)  (1984  cable  distribution).  Affirmed. 

ACEMLA  V.  Copyright  Royalty  Tribunal,  854  F.2d  10  (2d  Cir.  1988)  (1983  cable 
distribution).  Affirmed. 

Jukebox  decisions 

Amusement  and  Music  Operators  Association  v.  Copyright  Royalty  Tribunal,  636 
F.2d  531  (D.C.  Cir.  1980)  (1978  regulations  on  access  to  jukebox).  Dismissed  for  lack 
of  jvuisdiction. 

Amusement  and  Music  Operators  Association  v.  Copyright  Royalty  Tribunal,  676 
F.2d  1144  (7th  Cir.  1982)  (1980  jukebox  royalty  rate).  Affirmed. 

ACEMLA,  Latin  American  Music  and  Latin  American  Music,  Inc.  v.  Copyright 
Royalty  Tribunal,  763  F.2d  101  (2d  Cir.  1985)  (1982  jukebox  distribution).  Re- 
manded to  ascertain  whether  appellants  were  performing  rights  societies  or  copy- 
right owners. 

ACEMLA  V.  Copyright  Royalty  Tribunal,  809  F.2d  906  (D.C.  Cir.  1987)  (1982  re- 
mand/1983 jukebox  distribution).  Affirmed. 

ACEMLA  V.  Copyright  Royalty  Tribunal,  835  F.2d  446  (2d.  Cir.  1987)  (1984  juke- 
box distribution).  Affirmed. 
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ACEMLA  and  Italian  Book  Corporation  v.  Copyright  Royalty  Tribunal,  851  F.2d 
39  (2d  Cir.  1988)  (1985  jukebox  distribution)  Affirmed. 

Mechanical  decisions 

Recording  Industry  Association  of  America  v.  Copyright  Royalty  Tribunal,  662 
F.2d  1  (D.C.  Cir.  1981)  (1980  mechanical  rate  adjustment).  Remanded  to  consider 
alternative  scheme  for  interim  rate  adjustment  which  would  not  require  agency  dis- 
cretion in  a  year  outside  of  the  ratemaking  year  set  by  Congress,  affirmed  m  all 
other  respects. 

Senator  DeConcini.  Ms.  Daub,  thank  you  for  your  statement  and 
your  perspective  on  this.  You  have  a  lot  of  experience  there  and  we 
appreciate  that. 

For  the  record,  following  your  remarks  I  will  put  in  a  letter  from 
National  Public  Radio  pointing  out — they  make  some  suggestions 
on  the  bill.  We  did  not  ask  them  to  be  a  witness.  They  do  not  op- 
pose the  bill  in  this  letter,  and  I  am  advised  that  they  do  not  op- 
pose it,  but  they  are  making  some  suggestions.  I  might  say,  they 
seem  to  be  very  good  suggestions. 

Senator  DeConcini.  Mr.  Goodman? 

STATEMENT  OF  BRUCE  GOODMAN,  COMMISSIONER, 
COPYRIGHT  ROYALTY  TRIBUNAL,  WASHINGTON,  DC 

Mr.  Goodman.  Thank  you,  Mr.  Chairman,  Senator  Grassley. 
Thank  you  for  inviting  to  me  appear  today. 

My  name  is  Bruce  Goodman.  I  am  a  Commissioner  on  the  Copy- 
right Royalty  Tribunal,  and  I  am  a  member  of  the  majority  of  the 
Tribunal  which  supports  S.  1346  and  favors  the  establishment  or 
arbitration  panels  to  replace  the  Copyright  Royalty  Tribunal. 

With  the  benefit  of  16  years'  hindsight,  we  now  know  that  the 
Tribunal  simply  does  not  have  enough  work  to  justify  a  full-time 
Government  agency.  The  easiest  and  best  measurement  of  our  ac- 
tivity is  the  number  of  days  on  which  the  Tribunal  has  conducted 
hearings.  In  fact.  Congress,  in  drafting  the  enabling  legislation, 
chose  to  change  our  name  from  the  originally-proposed  Copyright 
Royalty  Commission  to  the  Copyright  Royalty  Tribunal  to  empha- 
size that  the  Tribunal  was  created  for  the  primary  purpose  of  con- 
ducting hearings  and  adjudicating  disputes. 

But  the  Tribunal  has  not  met  the  expectation  of  Congress.  In  my 
first  year  we  did  not  conduct  a  single  day  of  evidentiary  hearings. 
One  full  vear,  not  one  day  of  hearings.  In  fact,  after  the  Tribunal 
concluded  its  last  hearing,  there  was  a  span  of  more  than  20 
months  before  the  next  evidentiary  hearing — 20  months,  not  one 
day  of  hearings. 

Simply  stated,  the  Tribunal  has  fallen  far  short  of  meeting  the 
burden  of  justifying  its  continued  existence.  It  may  be  true  that 
"those  also  serve  who  stand  and  wait,"  but  neither  the  taxpayers 
nor  the  copyright  owners  should  have  to  foot  the  bill. 

Although  the  Tribunal's  cost  is  comparatively  modest,  the  effort 
to  balance  America's  budget  must  start  with  smaller  agencies,  such 
as  the  Tribunal.  This  is  the  philosophy  inherent  in  the  Vice  Presi- 
dent's campaign  to  reinvent  Government  and  the  efforts  of  prior 
Administrations  to  deregulate  Government  and  streamline  the  bu- 
reaucracy. Hopefully  our  actions  today  will  stimulate  other  ap- 
pointees and  other  legislators  to  recommend  meaningful  cuts  in 
their  departments,  agencies,  and  areas  of  responsibility  or  over- 
sight. 
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Shifting  the  burden  of  funding  the  Tribunal  to  the  copyright  own- 
ers does  not  solve  the  problem.  First,  every  Government  agency  re- 
quires numerous  "soft"  costs,  such  as  lengthy  and  expensive  secu- 
rity checks  of  each  Commissioner,  and  appropriation  hearings  by 
Congress.  Moreover,  the  copyright  owners  will  simply  pass  along 
their  costs  to  stations,  advertisers,  viewers,  listeners,  and,  ulti- 
mately, the  consumers  and  taxpayers. 

We  must  face  reality  and  recognize  that  the  continued  existence 
of  £iny  agency  or  governmental  program  inherently  and  inevitably 
is  going  to  cost  the  taxpayers  money,  and  in  the  case  of  the  Tribu- 
nal, it  is  money  not  well  spent.  Perhaps  a  problem  was  inevitable. 
The  Tribunal  was  not  only  given  few  responsibilities,  but  they  were 
primarily  quasi-judicial  in  nature;  thus,  the  Tribunal  is  doomed  to 
inefficiency  because  the  nature  of  litigation  guarantees  an  unpre- 
dictable and  inconsistent  workload.  Without  typical  administrative 
responsibilities,  the  Tribunal  cannot  fill  in  the  gaps.  Accordingly, 
the  concept  of  arbitration  panels  makes  eminently  good  sense: 
when  there  is  no  work,  there  will  be  no  costs. 

As  Commissioner  Daub  stated,  the  CRT  went  through  difficult 
times  in  the  mid-1980's.  She  did  not  mention,  however,  the  pro- 
posed Copyright  Tribunal  Sunset  Act,  the  title  of  which  left  little 
doubt  as  to  the  level  of  frustration  with  the  Tribunal.  Or  that  Con- 
gressman Kastenmeier,  who  had  midwifed  the  Tribunal  into  exist- 
ence only  8  years  before,  described  the  agency  as  "broken  beyond 
repair"  and  also  introduced  legislation  to  abolish  the  Tribunal.  At 
least  two  former  Commissioners  have  advocated  abolition  of  the 
CRT,  and  today  a  majority  of  the  CRT  supports  the  legislation  to 
transfer  the  Tribunal's  responsibilities  and  sunset  the  agency. 

After  my  support  for  the  bill  became  public,  I  was  asked  why  I 
joined  an  agency,  only  to  later  support  its  abolition.  The  question 
is  perhaps  cynical,  but  it  is  not  inappropriate.  In  fact,  before  I  ac- 
cepted, I  declined  the  offer  on  three  occasions.  I  cited  the  agenc/s 
poor  reputation  and  I  questioned  whether  its  workload  was  ade- 
quate to  justify  its  existence.  The  response  of  the  White  House  Of- 
fice of  Personnel  was  disarming  and  convincing  in  its  candor.  They 
agreed  with  me  and  stated  that  they  intended  to  fix  the  problem 
by  appointing  Ed  Damich,  a  professor  and  expert  on  copyright  law, 
and  by  appointing  me,  based  on  my  legal  and  business  experience 
in  the  communications  industry.  They  felt  we  would  work  well  to- 
gether and  would  rehabilitate  the  image  of  the  Tribunal. 

I  was  flattered  by  the  offer  and  the  challenge,  enthusiastic  about 
the  opportunity  to  serve  my  country,  anxious  to  disbelieve  the  criti- 
cisms of  the  Tribunal,  and  committed  to  making  the  Tribunal  re- 
sponsive and  helpful  to  the  taxpayers  and  to  the  owners  of  copy- 
righted programming.  But  I  quickly  recognized  that  I  had  allowed 
my  optimism  to  triumph  over  the  reality  that  there  was  painfully 
little  to  do.  Once  the  bill  was  submitted  in  the  House  and  the  three 
Commissioners  were  asked  to  testify,  I  had  only  three  choices:  one, 
abstain;  two,  perjure  myself  and  state  that  the  Tribunal  earned  its 
keep;  or,  three,  tell  the  truth. 

I  elected  to  testify  truthfully  then,  and  I  am  telling  the  truth 
again  today.  After  16  years  of  underperforming,  the  Cop3a"ight  Roy- 
alty Tribunal  should  be  allowed  to  sail  into  the  sunset  and  its  func- 
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tions  should  be  transferred  to  arbitration  panels,  appointed  and 
convened  by  the  Librarian  of  Congress, 

Thank  you. 

[The  prepared  statement  of  Mr.  Goodman  follows:] 

Prepared  Statement  of  Bruce  D.  Goodman 

SUMMARY 

The  Copyright  Royalty  Tribunal  is  an  inherently  and  inevitably  inefficient  agency 
which  has  not  ftilfiUed  its  purpose  or  the  needs  of  the  taxpayers,  consumers  or  copy- 
right owners.  Accordingly,  the  Tribunal  should  be  sunset  and  its  functions  trans- 
ferred to  arbitration  panels  appointed  and  convened  by  the  Librarian  of  Congress. 

The  recommendation  to  sunset  the  Tribunal  and  re-assign  its  functions  is  based 
on  the  following: 

•  Workload.  The  Tribunal's  workload  is  inconsistent  and,  too  frequently,  insignifi- 
cant because  its  responsibiUties  are  limited;  and  the  unpredictable  nature  of 
litigation  obviates  the  possibility  that  the  Tribunal  can  operate  at  an  acceptable 
level  of  efficiency  and  productivity. 

•  Agency  expertise.  Qualified  and  experienced  arbitrators  will  improve  the  adju- 
dication and  rate-malting  processes. 

•  Government  efficiency.  Arbitration  panels  will  increase  productivity,  reduce  bu- 
reaucracy, and  eliminate  costs. 

•  Value.  The  Tribunal  cannot  justify  its  costs  to  either  the  parties  or  the  tax- 
payers based  on  a  cost/benefit  analysis. 

•  Settlement.  Motivated  by  the  opportunity  to  save  substantial  costs,  the  parties 
will  be  more  inclined  to  settle  their  disputes. 


I.  INTRODUCTION 

Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  Bruce  D.  Goodman; 
I  have  been  a  Commissioner  on  the  Copyright  Royalty  Tribunal  since  Septeniber 
1992.  I  am  a  member  of  the  Tribunal's  majority  which  supports  S.1346 — the  Tribu- 
nal should  be  sunset  and  its  functions  transferred  to  arbitration  panels  appointed 
and  convened  by  the  Librarian  of  Congress.  The  Tribunal  has  not  fulfilled  its  prom- 
ise or  the  needs  of  the  taxpayers,  consumers,  or  copyright  owners  and,  after  17 
years,  it  is  unlikely  to  do  so. 

II.  BACKGROUND 

As  set  forth  in  the  Legislative  History,  the  Copyright  Royalty  Tribunal  was  cre- 
ated as  an  independent  federal  agency  in  the  legislative  branch  to  determine,  review 
and  adjust  certain  royalty  rates  for  use  of  copyrighted  materials  pursuant  to  com- 
pulsory licenses  provided  in  the  Copyright  Act  of  1976.  Initially,  a  bill  in  the  Senate 
provided  that,  upon  certifying  the  existence  of  a  controversy  concerning  distribution 
of  statutory  royalty  fees  or  upon  periodic  petition  for  review  of  statutory  royalty 
rates  by  an  interested  party,  the  Register  of  Copyrights  would  convene  a  three  mem- 
ber panel  to  constitute  a  Copyright  Royalty  Tribunal  for  the  pxirpose  of  reviewing 
the  controversy  or  reviewing  the  rates.  According  to  this  bill,  the  Tribunal  would 
be  appointed  from  among  the  membership  of  the  American  Arbitration  Association 
or  a  similar  organization;  but  the  Tribunal  would  exist  within  the  Library  of  Con- 
gress. 

Due  to  constitutional  concern  over  the  provision  of  a  Senate  bill  that  the  Register 
of  Copyrights,  an  employee  of  the  legislative  branch,  would  be  appointing  members 
of  the  Tribunal,  the  bill  was  amended  to  provide  for  the  direct  appointment  of  the 
Commissioners  by  the  President.  The  first  Chairman  was  the  well-qualified  Thomas 
C.  Brennan,  who  had  been  the  Chief  Counsel  of  the  Subcommittee  on  Patents, 
Trademarks,  and  Copyrights  throughout  the  consideration  of  the  enabling  legisla- 
tion. Thereafter,  the  Tribunal  went  downhill.  .  . 

In  fact,  Rep.  Robert  Kastenmeier  (D-Wisc),  who  was  one  of  the  primary  driving 
forces  behind  the  estabUshment  of  the  Tribunal  in  1977,  less  than  10  years  later 
described  the  Tribunal  as  "broken  beyond  repair"  and  introduced  legislation  to  cre- 
ate a  Copyright  Royalty  Court  to  perform  the  Tribunal's  functions.  The  Kastenmeier 
bill  followed  the  "Copyright  Royalty  Tribunal  Sunset  Act",  a  bill  introduced  by  Rep. 
Mike  Synar  (D-Okla.)  to  transfer  the  Tribunal's  responsibiUties  to  the  Librarian  of 
Congress  and  whose  title  left  little  doubt  as  to  the  level  of  frustration  with  the  Tn- 
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bunal.  Senator  Dennis  DeConcini  (D-Ariz)  told  a  group  of  cable  executives  in  1985 
that,  "If  I  were  in  your  business,  I  would  be  frustrated  as  holy  hell".  One  former 
chairman,  herself  a  controversial  commissioner  who  resigned  under  pressure,  testi- 
fied subsequently  that  the  Tribunal  should  be  eliminated  because  it  was  "effectively 
paralyzed",  was  "totally  useless",  "totally  unjust"  and,  throughout  its  history,  had 
estabUshed  a  precedent  for  "incompetence,  ineffectiveness,  and  apathy".  In  fact,  she 
even  added  "apparent  corruption"  to  its  impressive  list  of  evils.  Another  former  com- 
missioner more  quietly  called  for  its  abolition.  On  March  3,  1993  before  the  Sub- 
committee on  Intellectual  Property  and  Judicial  Administration  of  the  House  Judici- 
ary Committee  and,  again  today,  a  majority  of  the  Tribunal  has  endorsed  the  aboli- 
tion of  the  Tribunal. 

Notwithstanding  this  dubious  history,  I  allowed  my  optimism  to  triumph  over  re- 
ality when  I  accepted  the  appointment  to  the  Tribunal  in  1992.  I  looked  forward  to 
working  with  Professor  Edward  J.  Damich,  who  I  had  been  told  would  be  appointed 
to  the  Tribunal  with  me;  and  I  believed  that  the  Tribunal  would  be  perfectly  located 
in  the  crossroads  between  fast-evolving  communications  law  and  exciting  new  con- 
cepts in  copyright  law.  I  expected  to  be  right  in  the  middle  of  the  activity,  watching 
compulsory  copyright,  must  carry,  retransmission  consent,  DART,  and  all  the  others 
exciting  copyrighucommunications  issues  play  out  before  my  eyes.  With  milUons  of 
dollars  at  stake  and  a  skilled  bar  representing  the  parties,  it  seemed  to  be  the  right 
place  and  the  right  time.  But  the  place  turned  out  to  be  a  bureaucratic  Brigadoon; 
the  time  was  when  the  villagers  were  not  awake;  and  if  the  Tribunal  had  a  theme 
song,  it  would  be"Don't  Stop  Thinking  About  Yesterday". 

ni.  PROBLEMS  OF  THE  TRIBUNAL 

With  the  benefit  of  20:20  hindsight,  we  can  now  see  that  the  Tribunal,  although 
well-intentioned,  was  flawed  from  start  to  finish.  From  conception  through  execu- 
tion. 

A.  Workload 

The  Tribunal's  workload  is  inconsistent,  episodic,  and,  too  frequently,  insignificant 
due  to  the  following: 

1.  Limited  responsibilities.  Although,  on  paper,  the  Tribunal's  list  of  responsibil- 
ities appears  significant,  if  not  impressive,  settlements  are  common  (e.g.,  agreement 
was  reached  by  the  parties  entitled  to  cable  compulsory  copyright  distributions 
under  Section  111  for  1983  through  1988;  and  agreement  was  reached  by  the  parties 
under  Sections  116  for  the  jukebox  industry  for  1990  through  1999). 

2.  The  nature  of  litigation.  The  Tribunal's  overwhelming  and  primary  responsibil- 
ity is  quasi-judicial.  However,  the  workload  regarding  any  individual  compulsory  li- 
cense is  inherently  and  inevitably  unpredictable.  As  is  true  with  Utigation  in  any 
forum,  a  case  tried  to  completion  requires  a  significant  expenditure  of  time,  but  if 
a  case  settles  qviickly,  there  is  little  for  the  arbiter  to  do  other  than  approve  the 
settlement  agreement.  Thus,  in  the  case  of  the  Tribunal,  if  the  parties  settle  their 
disputes,  there  may  be  virtually  nothing  for  the  Tribunal  to  do  during  the  year. 

B.  Agency  expertise 

Each  year,  a  pool  of  royalty  payments  which  can  exceed  $200  million  must  be  allo- 
cated among  claimants  to  the  cable  compulsory  copjrright  license  royalties.  Literally 
hundreds  of  claimants  coalesce  into  claimant  groups  with  a  commonality  of  interest 
to  pursue  their  clsiims.  Highly-skilled  attorneys  with  an  expertise  in  copyright^ com- 
munications law  submit  articulate,  albeit  legalistic,  briefs  outlining  and  arguing  the 
legal  and  factual  issues  by  citing  detailed  and  complicated  legal  precedent  and  posi- 
tioning the  factual  evidence  in  the  most  persuasive  way.  They  present  complex  evi- 
dence in  hearings  with  direct  and  cross  examination  of  the  witnesses.  Every  positive 
nuance  is  carefiolly  coaxed  out  of  friendly  witnesses  just  as  subtle,  but  damaging, 
admissions  are  elicited  from  hostile  witnesses.  The  attorneys  paint  their  evidence 
on  a  broad  canvas  using  barely-perceptible  brush  strokes  that  are  visible  only  to  the 
well-trained  and  highly  experienced  legal  eye. 

To  a  legal  scholar  or  at  least  an  experienced  attorney,  the  issues  are  fascinating, 
stimulating,  compelling,  and  challenging.  But  to  a  layman,  the  same  issues  must  be 
bewildering,  connising,  boring,  and  mind-boggling.  To  the  parties  and  their  lawyers, 
with  so  many  miUions  at  stake,  it  all  must  simply  be  fioistrating. 

Ideally,  the  Tribunal  commissioners — who  must  resolve  factual  issues  and  make 
legal  judgements — will  be  appointed  based  on  their  experience  and  expertise  in 
copyright,  communications,  and  entertainment  law.  Some  Utigation  experience  is 
beneficial,  but  an  economic  or  legal  background  is  essential. 
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Certgiinly,  it  is  unreasonable  to  expect  that  every  commissioner  will  possess  all 
this  experience.  But,  shockingly,  until  this  year,  the  appointees  had  little  or  no  expe- 
rience in  copyright  law  or  communications  law  or  entertainment  law  or  any  law  at 
all — few  were  attorneys.  It  is  the  height  of  naive  and  bUnd  optimism  to  expect  an 
inexperienced  layman  to  decipher  legal  and  industry  jargon;  grasp  and  resolve  the 
legal  and  factual  issues;  and — in  the  instance  of  the  chairman — run  the  hearing. 

Clearlv,  Congress  envisioned  that  the  Tribunal  would  consist  of  an  experienced 
group  of  attomeys-as-arbitrators  who  would  hear  evidence  and  write  the  decisions. 
The  legislative  history  reveals  the  specific  intent  of  Congress  that  "the  Commis- 
sioners perform  all  professional  responsibiUties  themselves,"  as  assisted  by  a  small 
secretarial  and  clerical  staff.  However,  in  1985,  in  the  midst  of  a  blitzkrieg  of  criti- 
cism, a  general  counsel  was  added  to  the  Tribunal  following  the  recommendation 
of  the  Government  Accounting  Office,  which  was  concerned  with  the  quality  of  the 
Tribunal's  decisions  and  the  qualifications  of  its  commissioners.  In  fact,  the  House 
Subcommittee  on  Courts,  Civil  Liberties  and  the  Administration  of  Justice  held 
hearings  on  the  fiiture  of  the  Tribunal.  During  this  time,  the  GAO;  the  acting  Reg- 
ister of  CopjTdghts;  and  a  number  of  expert  witnesses  proposed  that  the  existing 
Tribunal  should  be  modified  by  establishing  legislative  qualifications  for  commis- 
sioners. 

Neither  political  party  bears  the  sole  blame  for  exalting  the  politically  faithful 
over  the  experienced  and  the  qualified.  In  fact,  each  administration  during  the  Tri- 
bunal's lifetime  has  apparently  looked  upon  the  Tribunal  as  a  place  more  appro- 
priate to  reward  its  friends  than  to  staff  with  experts.  Numerous  observers  have 
found  it  both  disheartening  and  puzzling  to  note  the  politicizing  of  the  process  of 
appointing  commissioners  to  an  agency  which  has  absolutely  no  political  agenda  or 
even  input  into  traditional  poUtics.  The  issues  before  the  Tribunal  are  consistently 
apolitical  and  their  resolution  cannot  be  considered  to  benefit  either  political  party. 
Although  there  have  been  dedicated  and  qualified  commissioners  on  the  Tribunal; 
too  often  the  appeal  of  a  seven  year  term  with  little  work,  less  pressure,  and  no 
heavy  lifting  has  proven  to  be  an  irresistible  attraction  for  un-or  underqualified  job- 
seekers  with  a  finend  in  the  oval  office. 

C.  The  workproduct 

The  discontent  of  the  parties  with  the  Tribunal's  decision-making  ability  is  mani- 
fest from  the  manv  appeals  and  critical  comments  in  past  hearings  to  abolish  the 
agency.  As  a  result  of  the  politicizing  of  the  appointment  process,  the  parties  or 
claimants  are  caught  in  a  frustrating  catch-22.  They  can't  go  to  the  federal  courts 
until  they  have  proceeded  before  the  Tribunal.  Then,  if  they  appeal,  which  they  do 
with  an  alarming  and  telling  frequency  (for  example,  of  the  first  six  cable  distribu- 
tions, five  were  appealed),  the  courts — without  examining  the  background  of  the  Tri- 
bunal's commissioners — routinely  cite  the  traditional  agency's  "administrative  effi- 
ciency and  expertise"  and  refiise  to  overtixm  the  Tribunal's  findings.  (See,  e.g..  Na- 
tional Association  of  Broadcasters  v.  Copyright  Royalty  Tribunal,  675  F.2d  367  (D.C. 
Cir.  1982).  As  a  practical  matter,  the  claimants,  i.e.,  the  parties  which  appear  before 
the  Tribunal,  are  unable  to  express  their  candid  opinions  of  the  Tribunal  before  the 
appellate  courts,  before  Congress  or  in  any  other  forum  because  statements  critical 
01  the  commissioners  and  their  decisions  could  ill-serve  the  parties  at  hearing  time. 
As  a  result,  the  parties  are  captives  in  a  frequently  non-working  and  unworkable 
system  and  there  is  little  they  can  do  to  alleviate  their  problems. 

D.  Value 

1.  Hard  and  soft  costs.  It  is  the  Tribunal's  value,  not  its  actual  costs  to  the  tax- 
payers which  makes  appropriate  its  abolition.  The  'Tribunal's  total  budget  is  small — 
approximately  $1,000,000  of  which  the  claimants  pay  approximately  86  percent. 
There  are,  however,  more  substantial  hidden  or  soft  costs — the  process  of  appointing 
Commissioners  starts  with  letters  and  calls  to  members  of  Congress,  then  letters 
and  calls  to  the  White  House.  The  calls  bounce  back  and  forth;  the  messages  work 
their  ways  up  and  trickle  down.  The  Office  of  Presidential  Personnel  becomes  in- 
volved; there  are  interviews,  recommendations,  FBI  security  checks,  hearings  before 
the  Judicial  Committee,  meetings  with  the  Office  of  Government  Ethics;  and  reams 
of  paperwork  to  complete  and  review.  After  confirmation,  there  are  meetings  with 
the  Appropriations  Committees,  more  paperwork,  and  all  the  other  hidden  expenses 
and  meetings  which  rob  the  government  of  its  time. 

Even  if  the  parties  are  required  to  pay  100  percent  of  the  Tribunal's  hard  costs, 
the  soft  costs  would  not  disappear.  And  the  parties  would  question  whether  it  was 
money  well  spent.  It  is  perhaps  the  ultimate  indignity  which  is  imposed  on  copy- 
right owners — ^first,  their  intellectual  property  is  appropriated  without  their  consent; 
then,  they  are  forced  to  fund  the  process  of  administering  the  compensation  for  the 
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appropriated  property.  At  the  very  least,  the  government  should  provide  the  best 
arbiters  and  the  most  efficient  process  to  maximize  the  possibility  of  the  most  equi- 
table result  and  minimize  the  cost. 

2.  Costs  to  the  parties.  Even  if  the  parties  are  required  to  pay  100  percent  of  the 
Tribunal's  hard  costs,  the  soft  costs  would  remain.  And,  given  their  frequent  criti- 
cism of  the  Tribunal's  decisions,  the  parties  are  unlikely  to  consider  the  money  well- 
spent.  In  fact,  the  parties  may  be  saddled  with  the  ultimate  indignity — not  only  does 
the  government  appropriate  their  intellectual  property  without  their  consent,  but 
they  are  forced  to  ftind  the  agency  responsible  for  that  appropriation.  Even  if  the 
parties  settle  their  issues  and  the  Tribunal  does  literally  no  work  related  to  them, 
the  parties  must  still  fund  almost  all  the  Tribunal's  $1  million  budget. 

However,  if  the  parties  pay  only  for  ad  hoc  arbitrators,  there  will  be  no  adjudica- 
tion costs  if  there  is  no  arbitration.  Thus,  the  parties  will  save:  (i)  hundreds  of  thou- 
sands of  dollars  in  legal  costs;  and  (ii)  perhaps  a  million  dollars  in  costs  otherwise 
paid  to  the  Tribunal. 

3.  Cost^enefit  analysis.  More  significant  than  the  Tribunal's  hard  and  soft  costs 
is  its  abysmal  failure  under  a  costljenefit  analysis.  That  is,  one  must  examine 
whether  the  benefit  the  Tribunal  provides  justifies  its  costs.  To  ask  that  question 
is  to  answer  it — even  though  the  Tribunal's  costs  are  low. 

Apparently,  based  on  a  twist  to  the  old  saw  that  "you  get  what  you  pay  for,"  the 
Tribunal's  attitude  seems  to  be  that,  since  the  pai-ties  and  the  taxpayers  don't  get 
very  much,  if  they  don't  pay  very  much  either,  it's  all  OK.  It  seems  similar  to  a 
movie  theater  which  shows  "B"  movies,  but  charges  only  a  dollar  because  the  movies 
aren't  very  good.  But  there  is  a  major  difference — in  the  marketplace  of  capitalism, 
if  you  don't  like  the  "B"  movie  playing  at  the  dollar  theater,  you  can  walk  down  the 
street  to  the  Bijou  and  see  the  latest  blockbuster  for  $7.  The  choice  is  yours.  But 
the  taxpayers  and  the  claimants  don't  get  a  choice  with  the  Tribunal.  There  is  no 
marketplace.  What  Congress  has  decreed  is  what  they  get. 

Although  critics  of  the  Tribunal  have  recommended  that  additional  staff  and 
money  were  needed  for  the  agency  to  run  smoothly,  expenses  have  been  mod- 
erated— in  accordance  with  economic  necessity  and,  perhaps,  the  Tribunal's  view  of 
its  own  worth.  As  a  result,  there  is  no  library,  no  access  to  electronic  data  bases, 
and  virtually  no  budget  for  travel  or  seminars.  Consequently,  the  commissioners 
(many  of  whom  had  little  or  no  experience  before  joining  the  Tribunal)  have  little 
chance  to  learn  on  the  job  and  the  public  is  not  adequately  informed  of  the  opportu- 
nities to  participate  in  the  agency's  allocation  of  royalties.  The  Tribunal's  respon- 
sibility under  the  Audio  Home  Recording  Act  is  a  case  in  point.  Unless  Slash,  one 
of  the  leads  with  the  heavy  metal  group  Guns  n'  Roses,  happens  to  catch  the  right 
edition  of  the  Federal  Register,  he  may  be  unaware  of  his  opportunity  for  royalties 
for  his  performances. 

4.  Spending,  bureaucracy,  and  the  economy.  It  is  clear  that  America's  deficit  must 
be  reduced  and  I  firmly  beUeve  that  spending  cuts  must  lead  the  way.  The  challenge 
to  cutting  spending  is  the  ability  to  wield  the  knife  in  a  way  that  the  fat  is  excised, 
but  the  bone  is  left  intact.  Although  the  Tribunal's  caloric  total  is  not  high,  the  cal- 
ories it  does  have  are  largely  empty — in  a  nutritional  pyramid,  the  Tribunal  would 
fall  somewhere  between  Jell-0  and  Doritos.  Just  as  a  dieter  must  count  his  calories 
one  at  a  time,  Congress  and  the  Executive  Branch  must  eliminate  every  unneces- 
sary expenditure.  When  America's  deficit  exceeds  the  GNP  of  most  other  nations 
and  continues  to  grow  rapidly,  there  is  no  such  thing  as  a  governmental  expense 
that  is  de  minimis. 

This  concept  is  so  well-accepted  that  it  has  spawned  numerous  aphorisms  that 
have  become  trite  through  popularity  e.g.  "If  you  watch  the  pennies,  the  dollars  will 
take  care  of  themselves";  "the  journey  of  a  thousand  miles  begins  with  a  single 
step." 

There  is  simply  too  much  government — the  bureaucracy  must  be  streamlined  if 
we  are  to  remain  competitive  in  a  global  economy.  The  President  has  challenged 
America  to  name  specific  governmental  expenditures  which  can  be  cut  and  the  Vice 
President  has  appealed  to  Congress  and  the  taxpayers  to  "re-invent  government." 
By  identifying  the  Tribunal,  Congress  has  accepted  that  challenge.  Certainly,  it  is 
doubtful  that  anyone  inventing  the  government  in  1993  would  include  the  Tribunal 
in  the  master  plan.  Abolishing  the  "Wbunal  and  re-assigning  its  functions  in  a  cost- 
efficient  manner  is  a  step  in  the  right  direction  and,  hopefully,  will  take  America 
on  the  multi-billion  mile  journey  to  cure  the  deficit.  Arbitration  panels  under  the 
aegis  of  the  Library  of  Congress  provide  a  half-way  pint  between  government  bu- 
reaucracy and  privatization.  The  resulting  savings  will  be  significant. 
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E.  Conclusion 

The  Tribunal's  problems  are  pervasive,  systemic,  inevitable,  and  insoluble.  The 
agency  was  fatally  flawed  in  its  conception  and  irresponsibly  treated  in  its  execu- 
tion. 

1.  The  tribunal's  conception.  The  concept  could  not  possibly  have  worked  effi- 
ciently because  a  small  government  agency  cannot  possibly  act  as  an  efficient  adiu- 
dicator  of  a  limited  nvrniber  of  issues  which  arise  in  an  irregular  and  unpredictable 
fashion.  As  the  workload  ebbs  (e.g.,  the  claimants  settle),  the  Tribunal  is 
underutilized;  and  even  if  the  workload  were  to  flow  (e.g.,  none  of  the  claimants  set- 
tle), the  limited  Tribunal  resources  would  be  swamped  and  unable  to  cope.  Due  to 
its  narrow  mission,  the  Tribunal  cannot  expand  into  other  work  during  the  times 
that  are  fallow  for  litigation.  And  due  to  its  small  staff  and  limited  resources,  the 
agency  cannot  delegate  or  re-assign  other  work  within  the  small  agency  if  it  is  con- 
fronted by  a  work  overload  (admittedly,  an  oxymoron  when  used  in  conjunction  with 
the  Tribunal). 

Certainly,  small  agencies  are  capable  of  functioning  very  effectively — but  they 
must  have  workloads  that  are  consistent  and  predictable.  For  example,  an  agency 
to  prepare  for  the  nations  Bicentennial  or  an  Olympics  Committee.  But  no  agency 
can  be  efficient  where  there  are  not  enough  people  or  there  is  not  enough  work  to 
smooth  the  mountains  and  valleys. 

2.  The  tribunal's  execution  and  implementation.  Exacerbating  the  problems  inevi- 
tably flowing  from  the  flawed  concept  has  been  the  dismal  execution  and  implemen- 
tation of  the  legislation.  A  candid  and  unbiased  post-mortem  would  reveal  that  ev- 
eryone concerned  shares  in  the  blame  for  the  Tribuned's  inevitable  failure: 

a.  The  presidents  of  both  parties,  who,  too  often,  failed  to  demand  even 
the  most  basic  credentials  in  their  appointees; 

b.  Congress,  which  created  an  agency  with  a  mission  that  was  too  small 
and  a  workload  that  was  too  unpredictable;  and  failed,  first,  to  include  a 
requirement  of  appropriate  experience  in  the  Act  and,  then,  regularly  ap- 
proved unqualified  appointees.  In  fact,  in  1985,  Senator  Charles  Mathias, 
told  a  group  of  cable  executives  that,  "If  you  blame  anyone,  you've  got  to 
blame  us." 

c.  the  claimants,  which  have  grown  to  expect  the  worst  and  have  pas- 
sively watched  their  expectations  confirmed;  and 

d.  the  appointees,  who — eager  for  a  seven  year  sinecure — accepted  posi- 
tions for  which  they  knew  they  were  not  quaUned. 

Possibly,  the  fault  even  extends  to  the  voters  and  the  political  and  governmental 
system,  itself,  which  tolerates  this  poor  use  of  the  taxpayers  money  and  the  abuse 
of  the  patronage  system.  In  any  event,  the  underutilization  of  the  Tribunal  and  the 
appointments  of  unqualified  commissioners  has  been  so  depressingly  consistent  that 
it  is  inexcusably  naive  to  expect  an  improvement  in  the  future. 

Instead,  the  Tribunal  is  inevitably  doomed  to  continue  along  its  past  unsatisfac- 
tory course.  Wishing  it  all  will  be  better  won't  make  it  so.  That  is  the  one  lesson 
that  can  be  learned  from  the  Tribunal's  17  year  historv.  As  Santayana  warned, 
"those  who  ignore  the  past,  are  condemned  to  repeat  it. '  The  Tribunal  should  be 
sunset  on  December  31,  1993  or  as  soon  as  it  renders  its  decision  in  the  1990  cable 
copyright  license  proceeding.  And  its  functions  should  be  reassigned  to  a  panel  of 
aroitrators  appointed  from  a  list  submitted  to  the  Librarian  of  Congress  and  con- 
vened by  him. 

rv.  COPYRIGHT  ARBITRATION  ROYALTY  PANELS 

The  responsibilities  of  the  Tribunal — adjudication  and  rate-making — are  ideally 
suited  to  alternate  dispute  resolution  such  as  a  panel  of  arbitrators. 

A  Benefits 

1.  Efficiency.  As  stated  above,  litigation  is  inherently  inconsistent  and  unpredict- 
able. Accordingly,  ad  hoc  arbitration  panels  can  be  appointed  and  convened  by  the 
Librarian  of  Congress  only  when  necessary  and  dismissed  after  their  decision  is  ren- 
dered or  if  the  parties  settle.  Thus,  the  parties  will  be  required  to  pay  for  only  work 
rendered  in  their  behalf,  but  not  for  an  agency  which  "stands  and  waits."  Due  to 
the  emergency  nature  of  their  work,  fireman  must  be  paid  for  their  down-time.  But 
the  needs  of  copyright  owners  for  a  resolution  of  their  difference  are  not  so  imme- 
diate to  warrant  instantaneous  availabiUty  of  arbiters. 

2.  Experience.  By  selecting  arbitrators  from  Usts  submitted  by  the  parties,  the  Li- 
brarian can  guarantee  that  the  arbitrators  will  be  sufficiently  experienced  and  credi- 


38 

ble  to  assixre  the  parties  that  their  complex  arguments  will  be  understood,  analyzed, 
evaluated,  and  incorporated  into  the  decision-making  process. 

3.  Procedure.  Arbitration  is  particularly  appropriate  to  the  legal/economic  argu- 
ments and  evidence  presented  by  the  parties.  Whether  the  rules  of  the  Administra- 
tive Procedure  Act  or  the  American  Arbitration  Association  are  applicable,  they  will 
be  sufficiently  flexible  to  give  the  parties  the  opportunity  to  get  their  evidence  in 
without  while  permitting  a  thorough  cross-examination. 

4.  Settlement.  The  parties  will  be  more  likely  to  settle  because:  (i)  they  can  save 
the  costs  of  the  arbitrators  (as  well  as  their  own  lawyers);  and  (ii)  they  will  be  un- 
certain how  a  new  arbitration  panel  will  decide. 

B.  The  librarian  of  Congress 

Re-assignment  to  the  librarian  of  congress  makes  eminently  good  sense  because: 

1.  Legislative  Branch.  The  Tribunal  and  the  Copyright  Office  in  the  Li- 
brary of  Congress  are  both  in  the  Legislative  Branch; 

2.  Enabling  Statue.  The  Copyright  Act  of  1976  is  the  enabUng  statue  and 
the  Copyright  Office  is  responsible  for  administering  the  copyright  laws; 
and 

3.  Administrative  support.The  Copyright  Office's  licensing  division  al- 
ready provides  administrative  support  for  the  Tribunal. 

V.  OVERALL  CONCLUSION  AND  RECOMMENDATION 

For  the  reasons  stated  above: 

A.  The  tribunal  should  be  sunset  as  an  agency  on  December  31,  1993  or 
immediately  after  its  decision  is  rendered  in  the  1990  Cable  License  pro- 
ceeding; and 

B.  The  tribunal's  functions  should  be  reassigned  tocopyright  arbitration 
royalty  panelsappointed  and  convened  by  the  Librarian  of  Congress. 

Senator  DeConcinl  Thank  you,  Mr.  Goodman. 
Mr.  Midlen? 

STATEMENT  OF  JOHN  H.  MIDLEN,  JR.,  ESQ.,  COUNSEL  TO  THE 
DEVOTIONAL  (RELIGIOUS)  CABLE  AND  SATELLITE  COPY- 
RIGHT ROYALTY  CLAIMANTS,  WASHINGTON,  DC 

Mr.  Midlen.  Thank  you,  Mr.  Chairman  and  Mr.  Grassley.  I  am 
John  Midlen  and  I  represent  the  devotional  claimants  who  are  the 
owners  of  copyrights  to  syndicated  television  programming  with  a 
religious  theme. 

We  do  not  believe  that  the  answer  lies  in  abolishing  the  Tribu- 
nal, or  in  establishing  a  system  of  arbitrators.  I  do  not  mean  to  be 
flippant  at  all  when  I  say  that  the  Librarian  and  the  Register  this 
morning  perhaps  presented  a  very  compelling  case  as  to  why  the 
functions  should  not  be  transferred  to  them.  First  of  all,  they  don't 
want  it;  you  could  see  that.  Second  of  all 

Senator  DeConcinl  Excuse  me  for  interrupting,  but  I  did  not  see 
that,  that  they  did  not  want  it.  But  you  are  entitled  to  your  opin- 
ion, of  course. 

Mr.  Midlen.  Yes.  They  will  accept  the  challenge,  but  clearly  they 
don't  relish  the  challenge,  the  activity. 

What  we,  the  devotional  claimants,  have  done  is  take  S.  1346 
and  have  grafted  into  it  comprehensive  amendments  which  we 
hope  will  be  introduced  and  which  are  attached  to  my  testimony. 

Senator  DeConcinl  We  will  include  that  in  the  record  and  look 
at  it  very  carefully. 

Mr.  Midlen.  What  these  do,  what  we  hope  will  be  accomplished, 
is  to  significantly  improve  the  Tribunal  and  make  it  a  model  Gov- 
ernment agency,  funded  entirely  from  privately  paid  royalties.  The 
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Tribunal  now  is  busier  than  it  has  ever  been  in  its  recent  history, 
and  it  is  functioning  effectively. 

The  bill,  which  we  know,  of  course,  originated  in  the  House  and 
has  come  over  in  the  form  of  S.  1346,  has  any  number  of  problems 
with  it,  some  of  which  were  recited  by  Mr.  Mulhollan  and  Ms.  Le- 
vering. The  devotional  claimants  in  their  amendments  believe  that 
we  can  solve  the  problem  with  adoption  of  our  amendments;  that 
would  be  that  the  CRT  be  retained,  and  its  entire  budget  is  taken 
out  of  the  royalties  it  distributes. 

Our  amended  bill  would  add  the  standards,  where  applicable,  of 
the  Federal  rules  of  evidence  and  the  Federal  rules  of  civil  proce- 
dure, and  would  keep  the  protections  of  the  Administrative  Proce- 
dure Act.  We  would  update  the  Copyright  Act,  which  has  numerous 
out-of-date  section  that  refers  to  certain  things  that  have  to  happen 
by  1982  or  whatever.  We  would  fix  the  Commissioners'  terms  at  6 
years  each,  and  rotate  them,  staggering  them  at  2-year  intervals. 
We  would  reconcile  the  rotation  of  the  chairmanship  with  those 
staggered  terms. 

The  amendments  that  we  have  drafted  would  permit  paper  arbi- 
tration proceedings  at  the  Tribunal,  where  appropriate,  in  cases 
other  than  the  cable  royalties. 

We  believe  that  the  foregoing  would  encourage  settlement  among 
the  parties  in  all  the  different  types  of  proceedings  that  the  Tribu- 
nal administers.  This  isn't  to  say  that  we  will  be  successful  in  ev- 
erything, that  settlements  will  occur,  but  it  will  encourage  them. 
And  largely  because  elements  of  certainty  and  predictability  will  be 
injected  into  a  function  where  it  would  not  be  the  case  with  S.  1346 
as  written. 

Senate  bill  1346  in  its  present  form  is  a  chamber  of  horrors.  You 
have  heard  the  Deputy  Librarian  and  the  Acting  Register  tell  you 
specifically  where,  in  order  to  transfer  the  function  to  the  Librar- 
ian, the  proposed  bill  falls  short,  and  their  list  was  compelling,  but 
it  only  displays  part  of  the  problem. 

They  touched  on  the  recoupment  of  costs.  It  is  true,  S.  1346  as 
written  only  provides  for  recoupment  of  arbitration  proceeding 
costs  and  for  administrative  expenses  that  apply  to  cable.  Every- 
thing else  that  the  Librarian  does  or  would  do  comes  out  of  the 
public  till. 

Now,  the  Librarian's  responsibilities  under  S.  1346  as  written 
are  triggered  by  recommendations  of  the  Register.  It  would  appear 
that  the  Librarian  is  not  empowered  to  act  in  the  absence  of  these 
recommendations,  and  in  some  places  in  the  bill  it  would  appear 
that  he  is  not  empowered  to  act  contrary  to  them.  We  know  that 
this  Register-Librarian  scenario  is  designed  to  circumvent  the  prob- 
lems enunciated  in  Buckley  v.  Valeo,  but  I  submit  that  the  bill  may 
not  accomplish  that,  and  if  it  doesn't  accomplish  that,  it  won't  be 
successful. 

In  the  Copyright  Reform  Act  of  1993,  which  was  introduced  in 
the  spring,  in  February,  S.  373  and  H.R.  897,  there  were  various 
updates  of  the  Copyright  Act.  They  are  lost.  They  are  gone.  S.  1346 
as 

Senator  DeConcini.  Mr.  Midlen,  I'm  going  to  have  to  ask  you  to 
summarize  now. 
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Mr.  MiDLEN.  Okay.  Well,  you  would  lose  the  APA.  You  would 
have  the  Librarian  making  private  rulings  under  the  necessary 
procedural  and  evidentiary  stuff  that  he  has  to  do.  There  are  no 
qualifications  for  the  arbitrators  that  are  put  into  the  bill,  other 
than  the  list  of  parties.  Any  one  party  could  have  two  nominees  be 
arbitrators.  The  fully  documented  record  would  be  largely  com- 
posed of— it  would  certainly  contain  blatant  hearsay  and  specula- 
tion. The  standard  of  proof  is  jettisoned.  The  bill  confuses  appellate 
jurisdiction  with  standards  of  judicial  review. 

And  finally,  because  it  has  so  many  problems,  it  is  just  a  roll  of 
the  dice  and  does  not  and  would  not  encourage  settlement  among 
the  parties. 

Thank  you,  Mr.  Chairman. 

[Mr.  Midlen  submitted  the  following:] 

Prepared  Statement  John  H.  Midlen,  Jr.,  Esq.  Counsel,  on  Behalf  of  the 
Devotional  (Religious)  Cable  and  Satellite  Copyright  Royalty  Claimants 

SUMMARY 

The  Copyright  Royalty  Tribunal  can  and  must  be  reformed,  not  abolished,  in  the 
way  it  is  ftxnded  and  operated. 

•  Funded  entirely  from  the  royalties  it  distributes. 

•  Strengthened  procedurally  by  retaining  APA  and  focusing  its  attention  to  the 
Federal  Rules  of  Civil  Procedure  and  the  Federal  Rules  of  Evidence,  where  ap- 
propriate. 

•  Stagger  its  membership  into  three  6-year  terms,  expiring  at  two-year  intervals 
and  reconciling  the  rotation  of  the  chairmanship  therewith.  Such  would  provide 
the  current  and  each  succeeding  Administration  with  two  agency  appointments 
at  no  cost  to  the  public. 

•  Provide  for  arbitration  panels  for  matters  of  lesser  importance  than  the  Annual 
$200  Million  Cable  Royalty  Distribution  as  necessary. 

•  Ensure  due  process  in  all  proceedings,  whether  before  the  Tribunal  Members 
themselves,  or  arbitrators. 

•  Devotional  Claimants  have  proposed  Amendments  to  S.  1346  which  are  at- 
tached to  their  testimony  that  would  accomplish  all  of  the  above. 

•  Transferral  of  rate  and  distribution  functions  to  the  Librarian  cannot  be  fully 
funded  from  the  royalties  administered,  and  S.  1346,  as  written,  doesn't  even 
try. 

•  Existing  S.  1346  would  give  critical,  unfair  advantage  to  the  largest  claimant 
group,  which  would  always  have  one  and  perhaps  all  of  the  arbitrators  as  its 
designee(s). 

•  Existing  S.  1346  would  give  Librarian  and/or  Register  unfettered  discretion  to 
conduct  proceedings  in  unbridled  fashion,  with  no  meaningful  judicial  review. 

•  Existing  S.  1346  ignores  the  fact  that  neither  the  Librarian  nor  the  Register 
will  necessarily  have  qualifications  to  make  quasi-judicial  rulings  and  that 
tiiere  are  no  criteria  for  selection  of  arbitrators. 

•  The  "fully  documented  written  record"  will  contain  blatant  hearsay  and  specula- 
tion, absent  cross-examination. 

•  S.  1346,  as  written,  will  not  be  cost  effective  because  it  will  discourage  settle- 
ments in  favor  of  a  roll  of  the  dice  with  each  year's  crop  of  new  arbitrators  who 
will  lae  able  to  do  pretty  much  as  they  see  fit. 


Mr.  Chairman  and  Members  of  the  Committee:  Thank  you  for  the  opportunity  to 
appear  and  address  matters  pertaining  to  the  administration,  determination  and 
distribution  of  various  copyright  royalties.  Specifically,  I  deal  with  S.  1346,  known 
as  the  Copyright  Royalty  Tribunal  Reform  Act  of  1993.  S.  1346,  and  its  companion 
H.R.  2840,  would  not  reform  the  CRT  but,  rather,  would  abolish  the  Tribunal  and 
transfer  its  function  to  the  Librarian  of  Congress,  implemented  in  most  meaningful 
respects  through  the  Register  of  Copyrights.  We  do  not  believe  that  the  answer  lies 
in  abolishing  the  Tribunal  or  in  establishing  a  system  of  arbitrators  that  may  easily 
fall  under  the  sway  of  the  largest  and  most  influential  claimant  group;  rather  we 


41 

believe  the  CRT  should  be  reformed  (as  the  name  of  the  bill  unequivocally  states) 
and  fully  ftinded  from  monies  it  is  charged  with  distributing. 

The  Devotional  Claimants,  who  are  owners  of  copyrights  to  syndicated  television 
programming  with  a  religious  theme,  have  prepared  comprehensive  Amendments  to 
the  Copyright  Rovalty  Tribunal  Reform  [Abolition]  Act  of  1993,  S.  1346.  These 
Amendments  would  truly  reform  the  Copyright  Royalty  Tribunal  into  a  model  gov- 
ernment agency,  funded  entirely  from  the  privately  paid  royalties  it  distributes.  The 
Devotional  Claimants'  proposed  amendments  to  S.  1346  appear  at  Appendix  A.  Over 
the  years,  the  Devotional  Claimants  have  had  to  fight  tor  every  penny  awarded 
them,  including  going  to  the  Court  of  Appeals  for  reversal  of  a  zero  share;  clearly, 
we  are  not  here  seeking  to  preserve  a  system  that  bestows  upon  us  unjustified  lar- 
gess. With  the  amended  S.  1346  that  we  are  proposing  it  is  our  strong  conviction 
that  the  Tribunal's  future  determinations  will  be  more  fully  grounded  in  fairness 
to  all  claimant  groups.  Similarly  strong  is  our  sense  that  S.  1346  as  written  would 
march  headlong  in  the  other  direction. 

We  believe  that  improvements  need  to  be  made  in  the  way  the  CRT  is  funded  and 
operated  and  that  it  is  currently  operating  under  an  out-of-date  statute  and  inad- 
equate regulations.  However,  I  must  hasten  to  point  out  that  the  Tribunal  is  prob- 
ably busier  now  than  at  any  time  in  its  recent  history  and  is  functioning  effectively. 
This  is  not  to  say  that  we  agree  with  all  of  its  rulings  in  the  proceeding  it  is  ciir- 
rently  conducting — the  1990  Cable  Royalty  Distribution — ^but  it  is  to  say  that  that 
proceeding,  and  others  like  it  should  be  retained  in  the  forum  created  for  them, 
rather  than  being  spun  off"  to  an  entity  whose  focus  is  elsewhere. 

If  the  Tribunal  is  reformed  as  the  Devotional  Claimants  propose,  we  believe  that 
the  principles  behind  Reinventing  Government  and  balancing  the  budget  would  be 
furthered,  due  process  would  be  preserved  and  the  current  and  each  succeeding  Ad- 
ministration would  have,  during  each  four  year  term,  either  one  or  two  executive 
vacancies  to  fill  at  no  cost  to  the  taxpayers.  We  have  taken  a  hard,  calculating,  look 
at  how  the  royalties  system  works  and  how  it  might  be  improved.  The  result  is  the 
Amendments  that  accompany  this  testimony  as  to  how  to  modify  S.  1346  to  best 
meet  the  needs  of  the  various  copyright  owners  without  cost  to  the  pubUc. 

We  analyze  below  S.  1346  as  it  is  currently  written  and  as  it  would  be  written 
with  our  Amendments.  The  contrast  is  dramatic. 

S.  1346  IN  ITS  PRESENT  FORM 

Positive  attributes 

1.  The  fourteen  percent  of  the  CRT  budget  that  currently  comes  from  public  funds 
would  be  saved  by  the  agency's  abolition. 

2.  Proceedings  would  be  only  on  paper,  eliminating  trial-type  hearings  (and  the 
costs  thereof). 

Negative  attributes 

1.  Only  so  much  of  the  entire  distribution  of  royalties  process  as  is  attributable 
to  (i)  "arbitration  proceedings"  or  (ii)  administrative  expenses  for  cable  in  the  event 
there  is  not  a  controversy,  is  borne  by  tJie  claimant  parties  out  of  the  royalties  they 
receive.  The  rest  would  come  from  the  public  trough,  presumably  through  the  Li- 
brary of  Congress  whose  activity  and  responsibility  in  the  distribution  process  would 
increase. 

2.  The  Librarian's  responsibilities  are  triggered  usually  by  recommendations  from 
the  Register.  It  would  appear  that  the  Librarian  is  not  empowered  to  act  in  the  ab- 
sence of  such  recommendations,  or  in  some  instances,  contrary  to  them.  This  cer- 
tainly is  designed  to  circumvent  Buckley  v.  Valeo  and  may  be  unlawful  and  ulti- 
mately unsuccessful  in  doing  so. 

3.  The  updates  of  the  Copyright  Act  contained  in  Title  II  to  the  proposed  Copy- 
right Reform  Act  of  1993,  S.  373  and  H.R.  897,  are  dropped  without  ejcplanation.' 

4.  Protections  of  the  Administrative  Procedure  Act  are  dispensed  with  in  that  the 
Librarian,  before  convening  an  arbitration  panel,  may  "make  any  necessary  proce- 
dural rulings  *  *  *."  Obviously,  the  Federal  Rules  of  Evidence  and  the  Federal  Rules 
of  Civil  Procedure,  even  by  analogy,  have  no  application. 

5.  •The  "necessary  procedural  or  evidentiary  rulings"  need  not  be  published,  would 
not  be  precedential  (they  could  vary  from  each  other,  from  year  to  year  or  from  Li- 
brarian to  Librarian),  are  to  be  governed  by  no  standards  and  would  constitute  pri- 
vate rulings  known  only  to  the  parties  and  to  the  Librarian. 

6.  The  Librarian  of  Congress  is  not  an  office  one  would  expect  the  occupant  of  to 
be  qualified  to  make  procedural  or  evidentiary  rulings.  No  qualifications  for  office 
of  either  the  Librarian  or  the  Register  are  contained  in  the  bill. 

7.  With  respect  to  the  proposed  arbitrators: 
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a.  Their  qualifications  are  not  addressed,  much  less  specified. 

b.  Any  party  that  might  have  the  ear  of  the  Register  could  have  two  of  its  nomi- 
nees selected,  who  in  turn  would  select  the  third.  The  selection  processes  appear  to 
be  unreviewable,  and  subject  to  no  standards  other  than  the  whims  of  the  Register 
and  the  Librarian  and  the  two  arbitrators  they  recommend  and  select. 

c.  In  a  5+  party  proceeding  (as  the  Cable  Royalty  Distributions  have  been),  at 
least  three  parties  are  going  to  be  left  out  in  the  arbitrator  selection  process. 

8.  The  arbitration  proceedings  themselves  dispense  with  all  safeguards,  such  as 
the  APA,  and  are  to  be  conducted  "in  accordance  with  such  procedures  as  they  may 
adopt  *  *  *." 

9.  The  arbitrators'  decisions  are  to  based  on,  among  other  things,  "a  fully  docu- 
mented written  record  *  *  *."  This  is  not  defined  and  would  undoubtedly  contain 
blatant  hearsay  and  speculation,  unchecked  by  the  opportunity  for  cross-examina- 
tion. The  CRT's  rules  of  evidence  and  proceeding  would  expire  and  nothing  would 
take  their  place,  except  whatever  the  Librarian  or  the  arbitrators,  or  both,  may 
dream  up. 

10.  The  remaining  factors  to  influence  the  determinations  of  the  arbitrators  are 
prior  decisions  of  the  CRT,  prior  arbitration  panel  determinations  and  the  Librar- 
ian's private  rulings.  There  is  nothing  to  indicate  how  much  weight  any  should 
have,  whether  conficts  among  the  factors  need  to  be  resolved  or  whether  departure 
from  precedent,  such  as  it  may  be  observed,  need  be  explained. 

11.  Traditional  notions  of  the  standard  of  proof  are  jettisoned.  Sitting  as  a  trier 
of  fact,  the  CRT's  obligation  is  to  judge  according  to  the  preponderance  of  the  evi- 
dence. This  is  the  lowest  level  of  proof  that  exists  in  the  judicial  or  quasi-judicial 
process.  1  The  arbitrators  wovild  not  be  held  to  this  standard,  or  any  other. 

12.  The  Librarian  can  reject  the  product  of  the  arbitrators  if  he  or  she  finds  it 
"arbitrary" — whatever  that  means.  He  or  she  then  may  substitute  his  or  her  own 
judgment,  which  appears  to  be  insulated  from  review  on  appeal  if  he  or  she  merely 
makes  a  "full  examination  of  the  record  created  in  the  arbitration  proceeding  *  * 
*."  The  Librarian  is  subject  to  no  rules  of  substance,  evidence  or  procedure,  much 
less  precedent. 

13.  Appeal  is  limited  to  the  District  of  Columbia  Circuit.  This  limitation  appears 
to  be  irrational  as  the  race  to  the  courthouse  has  already  been  abolished:  appeals 
in  multiple  circuits  are  consolidated  to  one  circuit  by  lot.2 

14.  The  bill  confuses  appellate  jurisdiction  with  the  standards  of  judicial  review, 
e.g.,  arbitrary  and  capricious  or  unsupported  by  substantial  evidence. 

15.  It  is  inconceivable  that  the  Covut  of  Appeals,  given  it  existing  workload,  wovild 
ever  undertake  a  de  novo  examination  of  the  record  and  modify  the  decision  below 
on  its  own,  as  it  views  the  record.  Moreover,  as  S.  1346  is  written,  the  Court  may 
only  remand  determinations  of  tiie  arbitration  panels,  not  those  of  the  Librarian. 

16.  Finally,  and  as  a  consequence  of  the  many  negative  implications  iterated 
above,  the  current  S.  1346  would  discourage  settlements  because  each  vear  would 
be  a  roll  of  the  dice;  for  who  knows  what  precedent  may  be  discarded,  what  the 
court  might  do  or  how  much  leverage  one  would  have  simply  by  holding  the  smaller 
parties  hostage  to  the  horrors  of  the  system  envisioned. 

S.  1346  WITH  DEVOTIONAL  CLAIMANTS'  AMENDMENTS 

Positive  attributes 

1.  CRT  is  retained  and  its  entire  budget,  i.e.,  the  cost  of  all  royalty  distributions 
and  fee  determinations,  comes  from  the  royalties  distributed  (proportionately  paid 
by  the  claimants  therefor  out  of  the  monies  disbursed).  No  more  public  dollars 
would  be  ejcpended. 

2.  Adds  the  standards,  where  applicable,  of  the  Federal  Rules  of  Civil  Procedure 
and  the  Federal  Rules  of  Evidence.  Retains  the  protections  of  the  Administrative 

3.  Updates  the  Copyright  Act  as  is  proposed  in  S.  373  and  H.R.  897  (exclusive 
of  matters  dealt  with  in  'Htle  I  thereof). 

4.  Fixes  six-year  terms  for  the  CRT  commissioners,  staggered  at  two  year  inter- 
vals. This  shovdd  eliminate  any  gaps  in  having  a  fully  staifed  agency. 

5.  Reconciles  rotation  of  the  chairmanship  of  the  CRT  with  the  staggered  terms. 

6.  Permits  paper,  arbitration  proceedings  where  appropriate.3 


1(1)  Clear  and  convincing  evidence  and  (2)  evidence  beyond  a  reasonable  doubt  are  the  only 
two  other  standards  that  exist,  and  the  latter  is  applicable  only  to  criminal  proceedings. 
2 Accord,  37  C.F.R.  §§301.82  and  301.83. 
3 This  is  the  version  that  appears  at  Tab  B,  incorporating  NPR's  concerns. 
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7.  Encourages  settlements  among  the  parties  to  all  of  the  disparate  proceedings 
by  introducing  elements  of  certainty  and  predictability. 

Negative  attributes:  none  known 

S.  1346  WITH  DEVOTIONAL  CLAIMANTS'  AMENDMENTS  ADDRESSING  NATIONAL  PUBLIC 

RADIO'S  CONCERNS 

As  you  are  aware,  National  Public  Radio  has  submitted  its  comments  on  S.  1346 
and  has  reworked  that  bill  in  the  context  of  the  transfer  of  functions  to  the  Librar- 
ian. The  Devotional  Claimants  share  many  of  the  concerns  of  NPR,  particularly  as 
they  apply  to  fairness  to  the  parties  claimant.  Certainly,  S.  1346  as  it  would  be 
amended  by  NPR  is  a  huge  improvement  over  S.  1346  as  it  is  currently  written. 
The  NPR  amendments,  however,  assume  that  the  CRT  will  be  abolished — which  we 
hope  is  not  the  case.  Starting  with  that  premise,  NPR  grafts  into  S.  1346  certain 

Protections  to  all  claimants,  most  noticeably  in  the  selection  of  arbitrators.  It  is, 
owever,  the  concept  of  ad  hoc  arbitrators  that  is  so  disturbing.  Why  would  any 
cable  royalty  claimant  group  ever  settle  if  it  thought  it  might  get  a  better  harvest 
from  this  year's  crop  of  arbitrators,  as  distinguished  from  last  year's  crop? 

In  the  House  of  Representatives  one  of  the  most  prominent  concerns  was  that  the 
Tribunal  did  not  have  enough  work  to  keep  itself  Dusy.  Whatever  truth  there  may 
have  been  to  that  in  the  past,  it  does  not  appear  to  be  a  justified  concern  today. 
In  fact,  the  proposal  for  copjright  royalty  arbitration  panels  as  proposed  in  S.  1346 
could  be  an  appropriate  tool  for  the  Tribunal  at  times  when  it  must  conduct  so 
many  proceedings  simultaneouslv  that  it  is  physically  impossible  to  chum  out  the 
necessary  work  unassisted.  To  that  end,  the  Devotional  Claimants  have  taken  the 
suggestions  advanced  by  NPR  with  respect  to  arbitration  panels'*  and  en^afted 
them  into  a  second  version  of  the  Devotionals'  Amendments  to  S.  1346,  which  ap- 
pear here  at  Appendix  B.  They  preserve  the  CRT,  for  all  of  the  reasons  set  forth 
earlier,  and  provide  the  agency  with  the  discretion  to  convene  panels  of  arbitrators 
as  the  need  may  arise,  for  determinations  other  than  cable.  Cable  royalties  are,  after 
all,  the  raison  d'etre  for  the  entire  compulsory  license  scheme  and  must  never  be 
subject  to  determination  by  roving  bands  of  aa  hoc  arbitrators.  The  concept  of  arbi- 
trators as  advanced  by  NPR  and  incorporated  into  the  Devotional  Claimants'  pro- 
posed Amendments  (at  Appendix  B)  is  wholly  different  from  that  presently  con- 
tained in  S.  1346  in  that  they  are  subject  to  review  by  the  Tribunal  whose  job  it 
will  be  to  ensure  that  iust  results  have  been  obtained,  or  substitute  its  determina- 
tion for  that  of  the  arbitrators,  and,  along  the  way,  procedural  fairness  is  written 
into  the  statute. 

Conclusion 

I  thank  you  for  the  opportunity  of  testifying  and  I  thank  your  staff  for  the  invita- 
tion to  be  here. 


[COMMITTEE  PRINT] 
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(Page  and  line  references  are  to  S.  1346  as  Reported  by  the  Committee  on  the 
Judiciary) 

AMENDMENTS  TO  S.  1346 

Page  1,  line  6,  strike  Section  2  in  its  entirety  through  Page  11,  line  2  and  insert 
the  following: 

Section  2.  Copyright  Royalty  Tribunal:  Establishment  and  Purpose 

(a)  Section  801(b)(2)  of  title  17,  United  States  Code,  is  amended  to  strike  "in  sec- 
tion 111,"  to  strike  in  its  entirety  all  after  the  colon  in  the  first  sentence  and  to  in- 
sert in  lieu  thereof  after  the  colon  in  the  first  sentence,  the  following: 

"(A)  Petitions. — In  accordance  with  subsection  (B),  any  owner  or  user  of 
a  copyrighted  work  whose  royalty  rates  are  specified  by  this  title,  or  by  a 
rate  established  by  the  Copyright  Royalty  Tribunal,  may  file  a  petition  with 
the  Tribunal  declaring  that  the  petitioner  requests  an  adjustment  of  the 
rate.  The  Tribunal  shdl  make  a  determination  as  to  whether  the  petitioner 


4  Devotional  Claimants  solve  the  problem  of  inappropriate  acronyms;  we  refer  to  these  bodies 
simply  as  "arbitration  panels." 
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has  a  significant  interest  in  the  royalty  rate  in  which  an  adjustment  is  re- 
quested. If  the  Tribunal  determines  that  the  petitioner  has  a  significant  in- 
terest, it  shall  cause  notice  of  the  determination,  with  the  reasons  therefor, 
to  be  pubUshed  in  the  Federal  Register,  together  with  the  notice  of  com- 
mencement of  proceedings  under  this  chapter.  Except  as  provided  in  sub- 
section (B)(1),  the  rates  set  shall  attempt  to  reflect  what  the  fair  market 
value  of  the  use  would  be  in  the  absence  of  a  compulsory  Ucense. 

"(B)  Types  of  Proceedings. 


"(1)  Cable.— In  making  determinations  concerning  the  adjustment  of  the  copyright 
royalty  rates  in  section  111,  the  Tribunal  shall  make  its  determinations  only  in  ac- 
cordance with  the  following  provisions: 

"(a)  The  rates  established  by  section  111(d)(1)(B)  may  be  adjusted  to  re- 
flect national  monetary  inflation  or  deflation,  or  changes  in  the  average 
rates  charged  cable  subscribers  for  the  basic  service  of  providing  secondary 
transmissions  to  maintain  the  real  constant  dollar  level  of  the  royalty  fee 
per  subscriber  which  existed  on  the  date  of  the  enactment  of  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993,  except  that 

'  (i)  if  the  average  rates  charged  cable  system  subscribers  for  the  basic 
service  of  providing  secondary  transmissions  are  changed  so  that  the  aver- 
age rates  exceed  national  monetary  inflation,  no  change  in  the  rates  estab- 
lished by  section  111(d)(1)(B)  shall  be  permitted;  and 

"(ii)  no  increase  in  the  royalty  fee  shall  be  permitted  based  on  any  reduc- 
tion in  the  average  number  of  distant  signal  equivalents  per  subscriber. 
The  Tribunal  may  consider  all  factors  relating  to  the  maintenance  of  such 
level  of  payments  including,  as  an  extenuating  factor,  whether  the  cable  in- 
dustry has  been  restrained  by  subscriber  rate  regulating  authorities  from 
increasing  the  rates  for  the  basic  service  of  providing  secondary  trans- 
missions. ,      ,   _ 

"(b)  In  the  event  that  the  rules  and  regulations  of  the  Federal  Commu- 
nications Commission  are  amended  at  any  time  after  April  15,  1976,  to  per- 
mit the  carriage  by  cable  systems  of  additional  television  broadcast  signals 
beyond  the  local  service  area  of  the  primary  transmitters  of  such  signals, 
the  royalty  rates  established  by  section  111(d)(1)(B)  may  be  adjusted  to  en- 
sure that  the  rates  for  the  additional  distant  signal  equivalents  resulting 
from  such  carriage  are  reasonable  in  the  light  of  the  changes  effected  by 
the  amendment  to  such  rules  and  regulations.  In  determining  the  reason- 
ableness of  rates  proposed  following  an  amendment  of  Federal  Communica- 
tions Commission  rules  and  regulations,  the  Tribunal  shall  consider,  among 
other  factors,  the  economic  impact  on  copyright  owners  and  users,  except 
that  no  adjustment  in  royalty  rates  shall  be  made  under  this  subparagraph 
with  respect  to  any  distant  signal  equivalent  or  fraction  thereof  represented 

by 

"(i)  carriage  of  any  signal  permitted  under  the  rules  and  regulations  of 
the  Federal  Communications  Commission  in  effect  on  April  15,  1976,  or  the 
carriage  of  a  signal  of  the  same  type  (that  is,  independent,  network,  or  non- 
commercial educational)  substituted  for  such  permitted  signal,  or 

"(ii)  a  television  broadcast  signal  first  carried  after  April  15,  1976,  pursu- 
ant to  an  individual  waiver  of  tiie  rules  and  regulations  of  the  Federal  Com- 
munications Commission,  as  such  rules  and  regulations  were  in  effect  on 
April  15,  1976.  ,     .         ^  ^    ^  ^      , 

"(c)  In  the  event  of  any  change  in  the  niles  and  regulations  of  the  b  ederal 
Communications  Commission  with  respect  to  syndicated  and  sports  pro- 
gram exclusivity  after  April  15,  1976,  the  rates  estabhshed  by  section 
111(d)(1)(B)  may  be  adjusted  to  assure  that  such  rates  are  reasonable  in 
light  of  the  changes  to  such  rules  and  regulations,  but  anv  such  adjustment 
shall  apply  only  to  the  affected  television  broadcast  signals  carried  on  those 
systems  affected  by  the  change.  .       ,,.,/J^/1w/^^      j 

"(d)  The  gross  receipts  limitations  estabhshed  by  section  111(d)(1)(C)  and 
(D)  shall  be  adjusted  to  reflect  national  monetary  inflation  or  deflation  or 
changes  in  the  average  rates  charged  cable  system  subscribers  for  the  basic 
service  of  providing  secondary  transmissions  to  maintain  the  real  constant 
dollar  value  of  the  exemption  provided  by  such  section;  and  the  royalty  rate 
specified  in  such  section  shall  not  be  subject  to  adjustment. 

"(e)  With  respect  to  proceedings  under  subparagraph  (a)  or  (d),  petitions 
under  subsection  (a)  may  be  filed  during  1995  and  in  each  subsequent  fifth 
calendar  year. 
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"(f)  With  respect  to  proceedings  under  subparagraph  (b)  or  (c),  petitions 
under  subsection  (A)  may  be  filed  within  12  months  after  an  event  de- 
scribed in  either  such  subsection.  Any  change  in  royalty  rates  made  pursu- 
ant to  subparagraph  (b)  or  (c)  may  be  reconsidered  in  1995  and  each  fifth 
calendar  year  thereafter,  in  accordance  with  subparagraph  (b)  or  (c),  as  the 
case  may  be. 

"(2)  Phonorecords. — ^With  respect  to  proceedings  to  adjust  the  copyright  royalty 
rates  in  section  115,  petitions  under  subsection  (A)  may  be  filed  in  1997  and  in  each 
subsequent  tenth  calendar  year. 

"(3)  Coin-Operated  Phonorecord  Players. — If  a  negotiated  Ucense  authorized  by 
section  116  is  terminated  or  expires  and  is  not  replaced  by  another  Ucense  agree- 
ment under  such  section,  the  Tribunal  shall  promptly  estabUsh  an  interim  royalty 
rate  or  rates  for  the  public  performance  by  means  of  a  coin-operated  phonorecord 
player  of  non-dramatic  musical  works  embodied  in  phonorecords  whicn  had  been 
subject  to  the  terminated  or  expired  negotiated  Ucense  agreement.  Such  rate  or  rate 
shall  be  the  same  as  the  last  such  rate  or  rates  and  shall  remain  in  force  until  the 
conclusion  of  proceedings  to  adjust  the  royalty  rates  appUcable  to  such  works,  or 
until  superseded  by  a  new  negotiated  Ucense  agreement,  as  provided  in  section 
116(c). 

"(4)  Noncommercial  Broadcasting. — ^The  Tribunal  may  commence  proceedings  to 
adjust  the  copyright  royalty  rates  in  section  118  as  provided  in  that  section. 

''(5)  Digital  Audio  Recording. — The  Tribunal  shall  make  adjustments  to  royalty 
payments  under  section  1004(a)(3)  as  provided  in  that  section." 

(b)  Section  801(b)(3)  of  title  17,  United  States  Code,  is  amended  to  read 
as  follows: 

"to  distribute  royalty  fees  deposited  with  the  Register  of  Copyrights  under 
Sections  111(d)(4),  119(b)(4)  and  1007,  and  to  determine,  in  cases  where 
controversy  exists,  the  distribution  of  such  fees." 

(c)  Section  801(c)  of  title  17,  United  States  Code,  is  repealed. 

(d)  Section  802  of  title  17,  United  States  Code,  is  amended  to  read  as  fol- 
lows: 

Section  802.  Membership  of  the  tribunal 

"(a)  The  Tribunal  shall  be  composed  of  three  Commissioners  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate.  The  term 
of  office  of  any  Commissioner  who  shall  have  been  appointed  by  the  Presi- 
dent and  confirmed  by  the  Senate  on  or  before  July  1,  1992  shaU  expire 
January  1,  1997.  The  term  of  office  of  one  individual  appointed  as  Commis- 
sioner after  July  1,  1993  shall  expire  January  1,  1999.  The  term  of  office 
of  one  individual  appointed  as  Commissioner  after  July  1,  1993  shall  expire 
January  1,  2001.  Except  with  respect  to  the  foregoing,  the  terms  of  office 
of  individual  Commissioners  shall  be  six  years.  Any  Commissioner  may 
serve  after  the  expiration  of  his  or  her  term  until  a  successor  has  been 
quaUfied.  Any  vacancy  in  the  Tribunal  shall  not  affect  its  powers  and  shaU 
be  fiUed,  for  the  unexpired  term  of  the  appointment,  by  appointment  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  Each  Commis- 
sioner shall  be  compensated  at  the  rate  of  pay  in  effect  for  level  V  of  the 
Executive  Schedule  under  Section  5316  of  title  5. 

"(b)  On  or  after  January  1,  1994,  there  shall  be  designated  from  among 
the  Commissioners  a  chairman  who  shall  serve  for  a  term  of  one  year,  or 
until  January  1,  1995,  whichever  is  shorter.Thereafter,  the  most  senior 
commissioner  who  has  not  previously  served  as  chairman  shaU  serve  as 
chairman  for  a  period  of  one  year,  except  that  if  there  are  two  commis- 
sioners who  have  not  served  a  full  term  as  chairman,  the  commissioner 
with  the  least  amount  of  time  remaining  in  his  or  her  term  as  a  commis- 
sioner shall  be  designated  as  chairman  or  if  aU  commissioners  have  served 
a  fiiU  term  as  chairman,  the  commissioner  who  has  served  the  least  number 
of  terms  as  chairman  shaU  be  designated  as  chairman." 

(e)  Section  802(c)  of  title  17,  United  States  Code,  is  repealed. 

(f)  Section  803  of  title  17,  United  Stated  Code,  is  amended  to  read  as  fol- 
lows: 

Section  803  Procedures  of  the  tribunal 

"(a)  The  Tribunal  shall  adopt  regulations  not  inconsistent  with  law,  gov- 
erning its  procedures  and  methods  of  operation.  To  the  extent  appUcable 
and  practicable,  the  Tribunal  shaU  be  guided  by  the  Federal  Rules  of  Civil 
Procedure  and  by  the  Federal  Rules  of  Evidence.  Except  as  otherwise  pro- 
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vided  in  this  chapter,  the  Tribunal  shedl  be  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  (Title  5,  United  States  Code,  Chapter  5,  sub- 
chapter II  and  Chapter  7). 

"(d)  Every  final  determination  of  the  Tribunal  shall  be  published  in  the 
Federal  Register.  It  shall  state  in  detail  the  criteria  that  the  Tribunal  deter- 
mined to  be  appUcable  to  the  particular  proceeding  the  various  facts  that 
it  found  relevant  to  its  determination  in  that  proceeding,  and  the  specific 
reasons  for  its  determination. 

"(c)  With  respect  to  proceedings  undertaken  pursuant  to  Sections  115, 
116,  118,  119  and/or  1004,  the  Tribunal  may  utilize  arbitration  panels,  as 
follows: 

"(1)  An  arbitration  panel  shall  consist  of  3  persons  selected  by  the  Tribunal  pursu- 
ant to  subsection  (2). 

"(2)  Not  later  than  30  days  after  publication  of  a  notice  initiating  an  arbitration 
proceeding,  the  Tribunal  shall  select  2  panel  members  who  are  professional  arbitra- 
tors or  have  otherwise  demonstrated  professional  competence  in  formal  or  informal 
resolution  of  complex  disputes.  Such  notice  shall  include  the  names  and  qualifica- 
tions of  potential  panel  members  obtained  from  professional  arbitration  associations 
or  such  similar  organizations  as  the  Tribunal  shall  obtain  and  shall  invite  interested 
persons  to  comment  in  writing  thereon.  Within  15  days  of  date  any  such  comments 
were  due,  the  Tribunal  shall  announce  its  selection  of  the  two  panel  members.  The 
two  panel  members  so  selected  shall,  within  10  days  after  their  selection,  choose  a 
third  panel  member  using  the  same  criteria,  who  shall  serve  as  the  chairperson  of 
the  panel.  If  such  2  panel  members  fail  to  agree  upon  the  selection  of  a  chairperson, 
the  Tribunal  shall  promptly  select  the  chairperson,  using  the  same  criteria. 

"(3)  Except  as  otherwise  provided  herein,  arbitration  proceedings  shall  be  subject 
to  the  provisions  of  the  Administrative  Procedure  Act.  Arbitration  panels  shall  con- 
duct all  proceedings  in  accordance  with  such  procedures  as  the  Tribunal  amy  adopt, 
for  the  purpose  of  making  their  determinations  in  canying  out  the  purposes  set 
forth  in  section  801.  The  arbitration  panels  shall  act  on  the  basis  of  a  fully  docu- 
mented written  record,  relevant  court  decisions,  prior  decisions  of  the  Copyright 
Royalty  Tribunal  and  prior  arbitration  panel  determinations.  Any  copyright  owner 
or  any  interested  copyright  party  who  claims  to  be  entitled  to  royalties  may  submit 
relevant  information  and  proposals  to  the  arbitration  panels  in  proceedings  appUca- 
ble to  such  copyright  owner  or  interested  cop5rright  party. 

"(4)  Not  later  than  180  days  after  publication  of  the  notice  initiating  an  arbitra- 
tion proceeding,  the  arbitration  panel  conducting  the  proceeding  shall  report  to  the 
Tribunal  its  determination  concerning  the  royalty  fee  or  distribution  of  royailty  fees, 
as  the  case  may  be.  Such  report  shall  be  accompanied  by  the  written  record,  shall 
set  forth  the  facts  and  legal  precedents  that  the  arbitration  panel  found  relevant 
to  its  determination,  and  shall  be  in  comphance  with  the  provisions  of  5  U.S.C.  Sec- 
tion 557  applicable  to  initial  decisions. 

"(5)  Witnin  60  days  after  receiving  the  report  of  an  arbitration  panel  under  sub- 
section (4),  the  Tribunal  shall  issue  an  Order  adopting  or  rejecting  the  determina- 
tion of  the  arbitration  panel.  If  the  Tribunal  rejects  the  determination  of  the  arbitra- 
tion panel,  the  Tribunal  shall,  within  60  days  thereof  and  after  full  examination  of 
the  record  created  in  the  arbitration  proceeding,  issue  a  further  Order  setting  the 
royalty  fee,  rate  or  distribution  of  fees  as  the  case  may  be.  The  Tribunal  shall  cause 
to  be  published  in  the  Federal  Register  the  determination  of  the  arbitration  panel, 
and  the  decision  of  the  Tribunal  (including  the  order  or  orders  issued  under  the  pre- 
ceding sentence). 

"(d)  The  entire  cost  of  operation  of  the  Tribunal  shall  be  paid  from  the 
royalties  it  distributes.  Not  later  than  January  31  of  each  calendar  year, 
the  Tribunal  shall  announce  the  projected  percentage  of  cost  of  Tribunal  op- 
eration, based  on  past  experience,  expected  change(s)  in  circumstances  and/ 
or  development(s)  in  mission,  attributable  to  each  of  the  categories  of  royal- 
ties (including  the  costs  of  any  rate  adjustment  proceedings)  it  distributes 
pursuant  to  proceedings  conducted  before  it,  which  percentages  shall  total 
100.  The  parties  to  the  rate  and/or  distribution  proceedings  shall  bear  the 
entire  cost  thereof  in  proportion  to  the  awards  to  which  they  are  entitled. 
Payment  thereof  shall  be  as  provided  in  Section  807. 

Page  11,  line  14,  strike  the  semicolon  and  insert  a  period. 

Page  11,  line  15  through  line  24,  strike  the  entirety  thereof. 

Page  12,  Une  1,  strike ^'(E)"  and  insert  "(C)". 

Page  12,  Une  16,  strike  "(i)". 

Page  12,  Une  19  after  the  semicolon  through  Une  24,  strike  the  entirety  thereof. 
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Page  12,  Une  25,  strike  "(E)"  and  insert  "(D)". 

Page  13,  line  4,  strike  "Librarian  of  Congress"  and  insert  "Copjright  Royalty  Tri- 
bunal". 

Page  13,  line  5,  strike  "803"  and  insert  "801". 

Page  13,  lines  13  and  14,  strike  "Librarian  of  Congress"  and  insert  "Copyright 
Royalty  Tribunal". 

Page  13,  line  16  through  Line  18,  strike  the  entirety  thereof. 

Page  13,  Une  19,  strike  "(II)". 

Page  13,  line  22  through  Une  24,  strike  the  entirety  thereof 

Page  13,  Une  25,  strike  "(F)  and  insert  "(E)". 

Page  14,  Une  6,  strike  ";  and"  and  insert  a  period. 

Page  14,  Une  7  through  Une  9,  strike  the  entirety  thereof 

Page  14,  Une  16  through  Une  24,  strike  the  entirety  thereof 

Page  14,  Une  25,  strike  "(D)". 

Page  15,  Une  1  through  line  6,  strike  the  entirety  thereof. 

Page  15,  Une  7,  strike  "(iu)". 

Page  15,  Une  7,  strike  "(C)"  and  insert  "(B)". 

Page  15,  Une  20  through  Une  21,  strike  ",  after  consultation  with  the  Copyright 
Royalty  Tribunal". 

Page  15,  Une  25  through  page  16,  line  1,  strike  ",  after  consultation  with  the 
Copyright  Royalty  Tribunal". 

Page  16,  Une  3  through  Page  20,  Une  12,  strike  the  entirety  thereof 

Senator  DeConcini.  Thank  you,  Mr.  Midlen.  We  appreciate  that 
confidence  in  our  legislative  skills  here.  [Laughter.] 
Mr.  Damich? 

Mr.  Midlen.  It  was  the  House  side  that  is  the  guilty  party. 
[Laughter.] 
Senator  DeConcini.  I  see. 

STATEMENT  OF  EDWARD  DAMICH,  COMMISSIONER, 
COPYRIGHT  ROYALTY  TRIBUNAL,  WASHINGTON,  DC 

Mr.  Damich.  Thank  you,  Mr.  Chairman.  My  name  is  Edward  J. 
Damich.  I  am  a  Commissioner  of  the  Copjrright  Royalty  Tribunal. 
Thank  you  for  this  opportunity  to  express  my  views  on  the  Copy- 
right Royalty  Tribunal  Reform  Act  of  1993,  S.  1346. 

This  is  the  second  time  that  I  have  testified  before  the  sub- 
committee. The  first  was  in  1989,  when  I  testified  in  favor  of  the 
Visual  Artists  Rights  Act  that  eventually  became  part  of  the  Copy- 
right Act.  Assisting  me  is  Tanya  Sandros,  a  former  legal  intern  at 
the  Tribunal  and  a  recent  graduate  of  George  Mason  University 
Law  School.  Ms.  Sandros  prepared  the  charts  that  appear  at  the 
end  of  my  testimony. 

At  the  time  of  my  appointment  to  the  Tribunal  I  was  a  professor 
of  law  at  George  Mason  University,  where  I  taught  copyright  law, 
trade  regulation,  and  trademark  law.  I  have  two  graduate  degrees 
from  Columbia  University  and  I  have  written  extensively  in  the 
field  of  copyright.  I  have  also  had  numerous  speaking  engagements 
on  copyright  law,  both  in  this  country  and  abroad. 

Drawing  upon  my  expertise  in  copyright  law  and  my  experience 
on  the  Tribunal,  I  have  come  to  the  conclusion  that  the  Cop5rright 
Royalty  Tribunal  is  an  unnecessary  Federal  agency  that  should  be 
abolished.  Thus  I  support  the  enactment  of  the  Copyright  Royalty 
Tribunal  Reform  Act  of  1993.  In  doing  so,  I  also  reflect  the  opinion 
of  the  majority  of  the  Copyright  Royalty  Tribunal. 

Senate  bill  1346  deals  with  the  two  major  deficiencies  of  the  Tri- 
bunal: one,  its  episodic  workload,  and  two,  the  Commissioners'  lack 
of  expertise. 
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On  paper,  the  Tribunal  would  appear  to  be  very  busy.  Its  two 
main  functions  are  rate  adjustment  and  royalty  distribution.  It  is 
involved  in  rate  adjustments  for  the  mechanical,  jukebox,  public 
broadcasting,  cable,  and  satellite  compulsory  licenses  and  for  digi- 
tal audio  recording  technology  under  the  Audio  Home  Recording 
Act,  or  AHRA.  It  distributes  royalties  under  the  cable  and  satellite 
compulsory  licenses  and  for  digital  audio  recording  technology 
under  AHRA. 

A  closer  look,  however,  reveals  that  the  Tribunal  is  not  so  very 
busy  after  all.  I  would  like  to  draw  your  attention  to  the  summary 
of  the  Tribunal's  activity  from  its  inception  up  to  April  1993,  which 
is  contained  in  the  charts  at  the  end  of  my  testimony.  The  charts 
on  pages  20  and  21  are  by  calendar  year;  the  charts  on  pages  22 
and  23  are  by  proceeding  year.  "Evidentiary  Hearing"  means  a 
trial-like  proceeding  with  the  introduction  of  testimony  by  the  par- 
ties. "Formal  Meeting"  means  any  meeting  of  the  Commissioners, 
including  oral  hearings.  I  want  to  emphasize,  then,  that  in  the 
chart  with  formal  meetings,  this  includes  times  when  the  Tribunal 
formally  met  to  make  decisions,  so  I  am  not  basing  my  judgments 
simply  on  evidentiary  trial-like  hearings,  but  on  other  types  of  ac- 
tivities done  by  the  Tribunal. 

Some  of  these  meetings  last  merely  one-half  of  an  hour.  In  many 
instances,  the  charts  assume  a  formal  meeting,  even  when  one  is 
not  indicated  in  The  Federal  Register,  so  that  it  is  over-  inclusive 
rather  than  under-inclusive. 

In  evaluating  the  ratesetting  activities  of  the  Tribunal,  it  should 
be  kept  in  mind  that,  one,  the  jukebox  license  is  suspended;  two, 
the  satellite  rate  is  initially  set  by  an  arbitration  panel;  three,  rate 
adjustments  for  the  remaining  licenses  do  not  occur  every  year;  and 
four,  even  when  they  do  occur,  they  hardly  ever  involve  evidentiary 
hearings. 

Royalty  distribution  is  limited  to  the  satellite  license,  the  cable 
license,  and  under  AHRA.  As  yet,  the  Tribunal  has  had  no  evi- 
dentiary hearings  regarding  distribution  under  the  AHRA.  To  date, 
the  Tribunal  has  never  held  an  evidentiary  hearing  for  distribution 
of  satellite  royalties. 

The  history  of  the  Tribunal's  activity  reveals  that  the  only  regu- 
lar, significant  work  of  the  Tribunal  is  cable  royalty  distribution. 
It  is  the  only  real  jewel  in  the  Tribunal's  otherwise  rhinestone 
crown.  Even  so,  over  a  period  of  15  years — i.e.,  from  the  inception 
of  the  license  in  1978  up  to  and  including  1992 — the  Tribunal  has 
had  an  average  of  only  20  evidentiary  hearing  davs  per  year.  In 
some  years  there  were  no  evidentiary  hearings,  and.  about  half  the 
time  the  parties  settled. 

My  own  experience  supports  the  accuracy  of  this  history  of  the 
Tribunal's  inactivity.  In  the  first  year  of  my  term  on  the  Tribunal 
there  were  zero  evidentiary  hearings,  i.e.,  no  evidentiary  hearings 
for  any  of  the  licenses. 

The  second  major  deficiency  of  the  Tribunal  is  that  in  the  history 
of  the  Tribunal,  by  and  large,  the  presidents  of  both  parties  have 
not  appointed  to  the  Tribunal  persons  with  expertise  in  law  and  in 
copyright  or  communications.  Commissioner  Goodman  and  I,  I  be- 
lieve, for  the  first  time  constitute  a  majority  of  the  Tribunal  with 
expertise  in  law,  copyright  and  communications. 
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The  Copyright  Act  of  1976  envisioned  a  Tribunal  composed  of  ex- 
peri:s  in  the  field  who  would  take  a  "hands  on"  approach  to  their 
work,  with  only  a  clerical  staff  for  support.  In  1985,  the  Tribunal's 
own  statement  before  this  subcommittee  acknowledged  that  this 
had  not  been  done  and  proposed  the  addition  of  a  General  Counsel 
to  improve  the  quality  of  its  decisions.  Paradoxically,  the  1985  solu- 
tion for  the  inefficiency  of  the  Tribunal  was  to  add  yet  another  per- 
son to  the  Federal  payroll  to  do  the  job  of  the  Commissioners. 

Senate  bill  1346  addresses  these  two  major  deficiencies.  Rec- 
ognizing the  episodic  workload  of  the  Tribunal,  it  provides  for  arbi- 
tration panels  to  be  established  as  needed. 

There  is  a  concern  regarding  the  fitness  of  arbitration  panels  for 
multi-party  disputes.  In  an  article  in  the  Iowa  Law  Review,  Profes- 
sor Stipanowich  makes  this  statement: 

No  reason  exists  to  believe  that  a  qualified  panel  of  arbitrators  would  be  any  less 
capable  than  a  judge  or  jury  at  sorting  out  intertwined  contractual  relationships 
among  multiple  parties. 

It  removes  the  arbitrators  from  the  political  appointment  process, 
thus  increasing  the  chances  that  qualified,  experienced  persons  will 
be  conducting  the  hearings  and  making  the  decisions. 

In  addition,  S.  1346  preserves  continuity  and  enhances  the 
chances  of  settlement  by  requiring  the  arbitration  panels  to  act  on 
the  basis  of  "prior  decisions  of  the  Copyright  Royalty  Tribunal, 
prior  copyright  arbitration  panel  determinations,  and  rulings  by 
the  Librarian  of  Congress."  Settlement  is  also  increased  by  making 
the  parties  bear  the  entire  cost  of  the  proceeding,  but  the  bill  al- 
lows the  arbitration  panel  to  take  into  account  the  more  limited  re- 
sources of  the  smaller  parties  by  setting  the  proportions  of  the  cost 
each  party  should  pay. 

The  American  people  have  heard  a  lot  of  words  from  both  parties 
about  downsizing  and  "reinventing  Government,"  but  there  have 
been  few  deeds.  Eliminating  the  Copyright  Royalty  Tribunal  will 
not  save  the  taxpayers  a  large  sum  of  money,  nor  will  it  eliminate 
a  vast  Federal  bureaucracy,  although  parenthetically  I  might  take 
exception  to  the  estimate  of  the  Library  of  Congress.  I  believe  that 
one  full-time  lawyer  and  one  full-time  administrator  with  clerical 
assistance  would  be  sufficient.  But  it  will  have  important  symbolic 
and  precedential  value.  If  Congress  cannot  even  abolish  the  Copy- 
right Royalty  Tribunal,  what  hope  have  we  that  it  will  be  able  to 
muster  the  courage  to  tackle  bigger  projects? 

The  time  to  act  on  S.  1346  is  now.  The  majority  of  the  Tribunal 
supports  its  abolition.  In  a  few  months,  the  Tribunal  may  have 
other  Commissioners  who,  having  obtained  the  benefit  of  a  7-year 
term,  might  find  it  difficult  to  distinguish  their  personal  interests 
from  the  public  interest.  By  contrast.  Commissioner  Goodman  and 
I  do  not  expect  to  remain  on  the  Tribunal  beyond  this  year.  We  be- 
lieve that  this  makes  it  easier  for  us  to  be  objective. 

In  my  considered  judgment,  S.  1346  provides  a  mechanism  for 
rate  and  royalty  adjudication  that  is  cheaper  and  more  efficient 
than  a  full-blown  Federal  agency. 

ThEink  you,  Mr.  Chairman. 

[Mr.  Damich  submitted  the  following:] 
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Prepared  Statement  of  Edward  J.  Damich  on  Behalf  of  the  Copyright 

Royalty  Tribunal 

Mr.  Chairman,  my  name  is  Edward  J.  Damich.  I  am  a  Commissioner  of  the  Copy- 
right Royalty  Tribunal.  Thank  you  for  the  opportunity  to  express  my  views  on  the 
Copyright  Royalty  Tribunal  Reform  Act  of  1993  (S.  1346).  This  is  the  second  time 
that  I  have  testified  before  the  Subcommittee.  The  first  was  in  1989,  when  I  testi- 
fied in  favor  of  the  Visual  Artists  Rights  Act  that  eventually  became  part  of  the 
Copyright  Act.  Assisting  me  is  Tanya  Sandros,  a  former  legal  intern  at  the  Tribunal 
and  a  recent  graduate  of  George  Mason  University  Law  School.  Ms.  Sandros  pre- 
pared the  charts  that  appear  at  the  end  of  my  testimony. 

At  the  time  of  my  appointment  to  the  Tribunal,  I  was  a  Professor  of  Law  at 
George  Mason  University,  where  I  taught  Copyright  Law,  Trade  Regulation,  and 
Trademark  Law.  I  have  two  graduate  degrees  in  law  from  Columbia  University,  and 
I  have  written  extensively  in  the  field  of  copyright.  I  have  also  had  numerous  speak- 
ing engagements  on  copyright  law  both  in  this  country  and  abroad. 

Drawing  upon  my  expertise  in  copyright  law  and  my  experience  on  the  Tribunal, 
I  have  come  to  the  conclusion  that  the  Copyright  Royalty  Tribunal  is  an  unneces- 
sary federal  agency  that  should  be  aboUshed.  Thus,  I  support  the  enactment  of  the 
Copyright  Royalty  Tribunal  Reform  Act  of  1993.  In  doing  so,  I  also  reflect  the  opin- 
ion of  the  majority  of  the  Copyright  Royalty  Tribunal. 

Senate  bill  1346  deals  with  the  two  major  deficiencies  of  the  Tribunal:  (1)  its  epi- 
sodic workload  and  (2)  the  Commissioners'  lack  of  expertise. 

On  paper  the  Tribunal  would  appear  to  be  very  busy.  Its  two  main  functions  are 
rate  adjustment  and  royalty  distribution.  It  is  involved  in  rate  adjustments  for  the 
mechanical,  jukebox,  public  broadcasting,  cable,  and  satellite  compulsory  licenses 
and  for  digital  audio  recording  technology  under  the  Audio  Home  Recording  Act 
(AHRA).  It  distributes  royalties  under  the  cable  and  sateUite  compulsory  Ucenses 
and  for  digital  audio  recording  technology  under  AHRA. 

A  closer  look,  however,  reveals  that  the  Tribunal  is  not  so  very  busy  after  all.  I 
would  like  to  draw  your  attention  to  the  summary  of  the  Tribunal's  activity  from 
its  inception  up  to  April  1993,  which  is  contained  in  the  charts  at  the  end  of  my 
testimony.  The  charts  on  pages  20  and  21  are  by  calendar  year;  the  charts  on  pages 
22  and  23  are  by  proceeding  year.  "Evidentiary  Hearing"  means  a  trial-like  proceed- 
ing with  the  introduction  of  testimony  by  the  parties.'Tormal  Meeting"  means  any 
meeting  of  the  Commissioners,including  oral  hearings.  Some  of  these  meetings  last 
merely  a  half  of  an  hour.  In  many  instances,  it  assumes  a  formal  meeting  even 
when  one  is  not  indicated  in  the  Federal  Register,  so  that  it  is  over-inclusive  rather 
than  under-inclusive.  , ,  ,     ,  •   j 

In  evaluating  the  rate  setting  activities  of  the  Tribunal,  it  should  be  kept-in  mind 
that:  (1)  the  jukebox  license  is  suspended;  (2)the  satellite  rate  is  initially  set  by  an 
arbitration  panel;  (3)rate  adjustments  for  the  remaining  licenses  do  not  occur  every 
year;  and  (4)  even  when  they  do  occur,  they  hardly  ever  involve  evidentiary  hear- 

Royalty  distribution  is  limited  to  the  satellite  license,  the  cable  license,  and  under 
AHRA  As  yet,  the  Tribunal  has  had  no  evidentiary  hearings  regarding  distribution 
under  the  AHRA.i  To  date,  the  Tribunal  has  never  held  an  evidentiary  hearing  for 
distribution  of  satellite  royalties.  •      r-       i. 

The  historv  of  the  Tribunal's  activity  reveals  that  the  only  regular,  significant 
work  of  the  Tribunal  is  cable  royalty  distribution.  It  is  the  only  real  jewel  in  the 
Tribunal's  otherwise  rhinestone  crown.  Even  so,  over  a  period  of  15  years,  i.e.from 
the  inception  of  the  license  in  1978  up  to  and  including  1992,  the  Tribun^  has  had 
an  average  of  only  20  evidentiary  hearing  days  per  year.  In  some  years,  there  were 
no  evidentiary  hearings  2,  and  about  half  the  time  the  parties  settled. 

My  own  experience  supports  the  accuracy  of  this  history  of  the  Tribunal's  inac- 
tivity. In  the  first  year  of  my  term  on  the  Tribunal  (beginning  September  3,  1992), 
there  were  zero  evidentiary  hearings,  i.e.  no  evidentiary  hearings  for  any  of  the  li- 

C6I1S6S. 

The  second  major  deficiency  of  the  Tribunal  is  that  in  the  history  of  the  Tribunal, 
by  and  large  the  Presidents  of  bothparties  have  not  appointed  to  the  Tribunal  per- 
sons with  expertise  in  law  and  in  copyright  or  communications.  Commissioner  Good- 
man and  I,  I  beUeve,  for  the  first  time  constitute  a  majority  of  the  Tribunal  with 
expertise  in  law,  copyright  and  communications. 


iThe  Tribunal,  however,  has  established  a  procedural  schedule  that  sets  January  10,  1994 
as  the  first  evidentiary  hearing  date. 
2 1978,  1979,  1988. 
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The  Copyright  Act  of  1976  envisioned  a  Tribunal  composed  of  expert;s  in  the  field 
who  would  take  a  "hands  on"  approach  to  their  work  with  only  a  clerical  staff  for 
support.3  In  1985,  the  Tribuned's  own  statement  before  this  Subcommittee  acknowl- 
edged that  this  had  not  been  done  and  proposed  the  addition  of  a  General  Counsel 
to  improve  the  quality  of  its  decisions.-*  Paradoxically,  the  1985  solution  for  the  inef- 
ficiency of  the  Tribunal  was  to  add  yet  another  person  to  the  federal  payroll  to  do 
the  job  of  the  Commissioners. ^ 

S.  1346  addresses  these  two  major  deficiencies.  Recognizing  the  episodic  workload 
of  the  Tribunal,  it  provides  for  arbitration  panels  to  be  established  as  needed.  It  re- 
moves the  arbitrators  from  the  poUtical  appointment  process,  thus  increasing  the 
chances  that  qualified,  experienced  persons  will  be  conducting  the  hearings  and 
making  the  decisions.^ 

In  addition,  S.  1346  preserves  continuity  and  enhances  the  chances  of  settlement 
bv  requiring  the  arbitration  panels  to  act  on  the  basis  of  "prior  decisions  of  the 
Cfopynght  Royalty  Tribunal,  prior  copyright  arbitration  panel  determinations,  and 
runngs  by  the  Librarian  of  Cfongress."  Settlement  is  also  increased  by  making  the 
parties  bear  the  entire  cost  of  the  proceeding,  but  the  bill  allows  the  arbitration 
panel  to  take  into  account  the  more  limited  resources  of  the  smaller  parties  by  set- 
ting the  proportions  of  the  cost  each  party  should  pay. 

The  American  people  have  heard  a  lot  of  words  from  both  parties  about 
downsizing  and  "reinventing"  government,  but  there  have  been  few  deeds.  Eliminat- 
ing the  Copjrright  Royalty  Tribunal  will  not  save  the  taxpayers  a  large  some  of 
money  nor  wiU  it  eliminate  a  vast  federal  bureaucracy,  but  it  will  have  important 
symbolic  and  precedential  value.  If  Congress  cannot  even  abolish  the  Copyright  Roy- 
alty Tribunal,  what  hope  have  we  that  it  will  be  able  to  muster  the  courage  to  tackle 
bigger  projects? 

The  time  to  act  on  S.  1346  is  now.  The  majority  of  the  Tribunal  supports  its  aboli- 
tion. In  a  few  months,  the  Tribunal  may  have  other  Commissioners  wno,  having  ob- 
tained the  benefit  of  a  seven-year  term,  might  find  it  difficult  to  distinguish  their 
personal  interests  fi*om  the  pubUc  interest.  By  contrast.  Commissioner  Goodman 
and  I  do  not  expect  to  remain  on  the  Tribunal  beyond  this  year.  We  believe  that 
this  makes  it  easier  to  be  objective.  In  my  considered  judgment,  S.  1346  provides 
a  mechanism  for  rate  and  royalty  adjudication  that  is  cheaper  and  more  efficient 
than  a  full-blown  federal  agency. 

Thank  you. 


FOREWORD 


This  report  was  prepared  by  Tanya  M.  Sandros,  legal  intern  at  the  Copyright  Roy- 
alty Tribunal  at  the  request  of  Commissioner  Edward  J.  Damich.  The  charts  were 
compiled  exclusively  from  information  found  in  the  Federal  Register.  The  purpose 
of  this  report  is  to  give  as  accurate  a  picture  as  possible  of  the  amount  of  time  actu- 
ally spent  by  the  Commissioners  in  the  exercise  of  their  official  duties.  Therefore, 
some  Federal  Register  entries  that  were  mere  formalities  were  omitted  from  the 
charts.  These  include  notices  to  ascertain  whether  a  controversy  exists,  notices  of 


3  The  [Tribunal]  is  authorized  to  appoint  a  staff  to  assist  in  carrying  out  its  responsibilities. 
However,  it  is  expected  that  the  staff  will  consist  only  of  sufficient  clerical  personnel  to  provide 
one  ftill  time  secretary  for  eacii  member  and  one  or  two  additional  employees  to  meet  the  clerical 
needs  of  the  entire  [Tribunal].  Members  of  the  [Tribunal]  are  expected  to  perform  all  profes- 
sional responsibiUties  themselves,  except  where  it  is  necessary  to  employ  outside  experts  on  a 
consulting  basis.  Assistance  in  matters  of  administration,  such  as  payroll  and  budgeting,  will 
be  available  from  the  Library  of  Congress. 

The  Committee  expects  that  the  President  shall  appoint  members  of  the  [Tribunal]  from 
among  persons  who  have  demonstrated  professional  competence  in  the  field  of  copyright  policy. 

Copyright  Law  Revision  (S.  22),  H.R.  Kept.  94-1476,  94th  Cong.,  2d  Sess.,  pp.  174-175.  At 
the  time  of  the  Report,  the  Tribunal  was  called  the  "Copyright  Royalty  Commission."  For  clarity, 
I  have  substituted  "Tribunal"  for  "Commission." 

*The  Tribunal  would  be  less  than  candid,  however,  if  it  did  not  acknowledge  the  criticism  ad- 
dressed by  the  courts  to  the  quality  of  its  final  determinations.  At  times,  they  have  been  impre- 
cise in  expressing  the  connection  between  the  record  evidence  and  the  ultimate  decision.  With 
the  addition  of  a  general  counsel,  the  Tribunal  vidll  improve  the  quality  of  its  decisions. 

Statement  of  the  Copyright  Royalty  Tribunal,  July  11,  1985,  p.  18. 

6  It  is  Eilso  worth  noting  that  in  holding  adjudicatory  hearings  the  Commissioners  function  like 
administrative  law  judges,  who  ordinarily  are  required  to  have  been  members  of  the  Bar  for 
seven  years  and  to  have  seven  years  experience  in  administrative  law  or  litigation. 

6  Almough  the  Librarian  of  Congress  is  involved  in  the  process  and  he  is  a  poUtical  appointee, 
it  should  be  noted  that  he  may  reject  the  arbitration  panel's  determination  only  if  he  finds  it 
arbitrary  and  only  upon  recommendation  of  the  Register  of  Copyrights. 


52 

partial  distributions,  notices  of  Sunshine  Act  Meetings,  and  notices  of  proposed  rule- 
making. None  of  this  ordinarily  involve  serious  or  lengthy  deliberations.  Other  en- 
tries that  could  conceivably  be  classified  as  mere  formalities  were  retained,  such  as 
declarations  that  a  controversy  exists,  since  they  provided  benchmarks  for  the  be- 
ginning of  a  proceeding. 

Just  as  the  inclusion  of  all  Federal  Register  entries  would  give  a  misleading  im- 
pression of  the  Commissioners'  workload,  relsdng  exclusively  on  such  entries 
underestimates  the  Commissioners'  workload  because  it  does  not  reflect  the  amount 
of  time  spent  in  informal  discussions,  in  reading  briefs,  reviewing  General  Counsel 
work  proauct  and,  in  the  case  of  some  Commissioners,  in  drafting  opinions.  Unfortu- 
nately, however,  there  is  no  formal  record  of  such  activities.  Therefore,  the  reader 
should  figure  in  a  reasonable  amount  of  time  during  the  pendency  of  a  proceeding 
for  such  activities. 

Perhaps  the  most  useful  part  of  the  report  are  the  charts  at  the  end  that  summa- 
rize Tribunal  activity.  The  reader  should  bear  in  mind  that  "evidentiary  hearings" 
mean  full-blown  hearings  where  witnesses  testify  and  are  subject  to  cross-examina- 
tion. "Formal  meetings'  include  all  oral  hearings  and  all  meetings  express  or  im- 
plied from  Federal  Register  entries.  If  anything,  the  report  is  over-inclusive  in  this 
respect.  In  1992,  for  example,  the  "Total  Formal  Meetings  and  Evidentiary  Hearing 
Days  Per  License  Per  Year"  chart  lists  7  for  satellite.  Turning  to  the  1992  chart, 
we  see  that  there  are  8  entries  for  satellite.  This  is  because  the  March  1,  1992  entry 
is  merely  to  acknowledge  receipt  of  the  arbitration  report  and,  therefore,  was  not 
a  meeting.  On  the  other  hand,  the  December  30,  1992  "final  determination"  was 
counted  as  a  formal  meeting,  because  it  could  have  entailed  a  meeting,  when,  in  ac- 
tual fact,  the  final  determination  was  agreed  upon  through  a  circulation  of  paper 
among  the  Commissioners  and  General  Counsel.  The  actued  method  used,  of  course, 
was  not  reflected  in  the  Federal  Register,  but  it  was  thought  better  to  err  in  exag- 
gerating the  number  of  meetings  rather  than  in  underestimating  them. 

Edward  J.  Damich, 

Commissioner, 
Copyright  Royalty  Tribunal. 
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TOTAL  FORMAL  MEETINGS  AND  EVIDENTIARY  HEARING  DAYS 

PER  LICENSE  PER  \TEAR 


YEAR* 

CABLE 

JUKEBOX 

MECHANICAL 

PB 

SATELLITE 

TOTAL 

1993 

1 

0 

0 

1 

0 

2 

1992 

2 

0 

0 

5 

7 

14 

1991 

38 

0 

1 

1 

4 

44 

1990 

15 

3 

0 

1 

0 

19 

1989 

24 

2 

1 

1 

2 

30 

1988 

3 

8 

0 

1 

0 

12 

1>87 

10 

12 

3 

4 

0 

29 

1986 

30 

8 

0 

1 

0 

39 

1985 

59 

9 

0 

1 

0 

69 

1984 

18 

2 

0 

1 

0 

21 

1983 

9 

1 

0 

3 

0 

13 

1982 

78 

4 

0 

5 

0 

87 

1981 

49 

9 

5 

1 

0 

64 

1980 

27 

11 

52 

1 

0 

91 

1979 

1 

0 

0 

1 

0 

2 

1978 

0 

0 

0 

12 

0 

12 

TOTAL 

364 

69 

62 

40 

13 

548 

•  Calendar  year 

NOTE;    DART  -  2  days  of  formal  mceiings  in  1993 
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TOTAL  E\TDENTIARY  HEARING  DAYS 
PER  LICENSE  PER  YEAR 


YEAR* 

CABLE 

JUKEBOX 

MECHANICAL 

PB 

SATELLITE 

TOTAL 

1993 

0 

0 

0 

0 

0 

0 

1992 

0 

0 

0 

0 

0 

0 

1991 

35 

0 

0 

0 

0 

35 

1990 

6 

0 

0 

0 

0 

6 

1989 

17 

0 

0 

0 

0 

17 

1988 

0 

4 

0 

0 

0 

4 

1987 

6 

6 

0 

1 

0 

13 

1986 

25 

4 

0 

0 

0 

29 

1985 

53 

4 

0 

0 

0 

57 

1984 

16 

0 

0 

0 

0 

16 

1983 

6 

0 

0 

0 

0 

6 

1982 

72 

0 

0 

2 

0 

74 

1981 

42 

6 

0 

0 

0 

48 

1980 

21 

7 

47 

0 

0 

75 

1979 

0 

0 

0 

0 

0 

0 

1978 

0 

0 

0 

10 

0 

10 

TOTAL 

299 

31 

47 

13 

0 

390 

'  Calendar  year 
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TOTAL  FORMAL  MEETINGS  AND  EVIDENTIARY  HEARING  DAYS 

PER  PROCEEDING 


YEAR- 

CABLE 

JUKEBOX 

MECHANICAL 

PB 

DIST 

RATE 

DIST                   RATE 

RATE 

RATE 

1993 

0 

0 

0                           0 

0 

1 

1992 

0 

0 

0                           0 

0 

5 

1991 

0 

0 

0                           0 

1 

1 

1990 

1 

8 

0                           2 

0 

1 

1989 

40 

0 

1                           0 

1 

1 

1988 

2 

0 

1                           0 

0 

1 

1987 

17 

0 

2                           0 

3 

4 

1986 

13 

0 

9                           1 

0 

1 

1985 

10 

1 

11                          0 

0 

1 

1984 

16 

0 

7                           0 

0 

1 

1983 

72 

0 

9                           0 

0 

3 

1982 

12 

0 

2                         0 

0 

5 

1981 

9 

29 

2                         0 

4 

1 

1980 

46 

20 

2                          11 

53 

1 

1979 

60 

0 

9                         0 

0 

1 

1978 

8 

0 

Settled                  0 

0 

12 

TOTAL 

306 

58 

55                        14 

62 

40 

"  Year  DIST  fund  collected  or  year  rale  set 

NOTE  SATELLITE  -  13  days  of  formal  meeiings     7  days  in  1992.  4  days  in  1991.  and  2  days  in  1989 
DART  •  2  days  of  formal  meelings  in  1993 
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TOTAL  EVIDENTIARY  HEARING  DAYS 
PER  PROCEEDING 


YEAR* 

CABLE 

JUKEBOX 

MECHANICAL 

PB 

DIST 

RATE 

DIST                RATE 

RATE 

RATE 

1993 

0 

0 

0                           0 

0 

0 

1992 

0 

0 

0                           0 

0 

0 

1991 

0 

0 

0                           0 

0 

0 

1990 

0 

4 

0                           0 

0 

0 

1989 

35 

0 

Settled                 0 

0 

0 

1988 

SetUed 

0 

Settled                  0 

0 

0 

1987 

11 

0 

Settled                 0 

PH** 

1 

1986 

8 

0 

4                           0 

0 

0 

1985 

6 

0 

6                           0 

0 

0 

1984 

13 

0 

4                           0 

0 

0 

1983 

65 

0 

4                           0 

0 

0 

1982 

9 

0 

PH                        0 

0 

2 

1981 

6 

24 

PH                        0 

0 

0 

1980 

43 

18 

PH                        7 

47 

0 

1979 

54 

0 

6                           0 

0 

0 

1978 

3 

0 

Settled                0 

0 

10 

TOTAL 

253 

46 

24                         7 

47 

13 

•  Year  DIST  fund  collected  or  year  rale  set 

•*  PH  =  paper  hearng 

NOTE;  SATELLITE  -  no  evidentiary  hcanng  days  since  Us  inception  in  1989 

DART  -  Evidentiary  hearings  may  occur  in  1993  if  a  controversy  exists  over  the  1992  DIST  fund. 
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Senator  DeConcini.  Thank  you  very  much,  Professor  Damich. 

You  have  been  a  law  professor,  and  now  a  Commissioner  on  the 
CRT.  Mr.  Midlen  pointed  out  a  number  of  things,  and  I  presume 
they  are  in  his  statement — Mr.  Midlen,  the  specifics  of  your  con- 
cern about  evidentiary  questions  and  review  and  appeals? 

Mr.  Midlen.  Yes. 

Senator  DeConcini.  I  want  to  know  if  you  could  comment  on 
those,  Mr.  Damich,  or  if  you  would  rather  look  at  the  record  and 
submit  it  to  us.  Mr.  Midlen  raises  some  interesting  points,  and  I 
appreciate  his  testimony  and  his  offer  of  corrective  amendments  for 
that. 

But  do  you  care  to  comment  now,  or  would  you  rather  do 
that 

Mr.  Damich.  I  can  briefly  comment  now,  subject  to  a  fuller  re- 
sponse in  writing. 

As  you  have  indicated  or  implied,  I  have  not  seen  the  statement 
of  Mr.  Midlen  until  this  morning.  Of  course,  I  listened  to  his  oral 
presentation. 

One  point  of  confusion  for  me  is  the  question  about  the  domi- 
nance of  the  larger  parties  with  regard  to  the  arbitration  panel. 
Perhaps  he  could  explain  that  more  fully.  My  reading  of  the  bill  in- 
dicates that  the  Librarian  of  Congress  is  supposed  to  choose  two  of 
the  arbitrators  from  a  list  supplied  by  the  parties,  presumably 
meaning  all  of  the  parties.  I  don't  see  why  there  is  any  reason  to 
believe  the  Librarian  of  Congress  would  chose  the  representatives 
of  the  bigger  parties  as  opposed  to  the  smaller  parties. 

The  other  question,  about  costs  and  settlement,  I  think  I  have 
addressed  in  my  written  statement.  I  think  there  actually  are  in- 
centives to  settlement,  and  I  believe  the  ability  of  the  arbitration 
panel  to  apportion  costs  among  the  parties  actually  is  in  favor  of 
the  smaller  parties.  But  perhaps  Mr.  Midlen  could  clarify,  either 
now,  or  if  there  is  no  time,  I  could  read  his  statement  of  reply  in 
writing. 

Senator  DeConcini.  Yes. 

Mr.  Midlen,  if  you  would  like  to  clarify  that  in  writing  for  the 
committee,  I  would  welcome  it. 

Senator  DeConcini.  I  am  going  to  have  to  go.  We  have  a  vote 
on  right  now. 

I  particularly  think  it  is  quite  unusual,  having  served  here  17 
years,  to  have  two  Commissioners  of  a  standing  agency  testify  for 
the  agency's  elimination.  I've  been  trying  to  eliminate  the  Adminis- 
trative Conference  for  years,  and  it's  hard  to  believe,  the  lobbying 
and  the  pressure  to  maintain  that.  Here  we  have  the  majority  of 
the  Commission  testifying  for  it. 

Ms.  Daub,  I  just  have  one  quick  question  before  I  leave.  Your 
concern  is  of  great  interest  to  me,  about  the  politicization  of  the 
Copyright  Compulsory  License  Administration  and  Adjudication. 
You'  indicated  in  your  testimony  that  the  Librarian's  selection  of  ar- 
bitrators will  politicize  the  arbitration  process  because  he  is  a  polit- 
ical appointee.  Well,  of  course,  you  are  a  political  appointee,  as  are 
the  other  Commissioners,  so  how  do  you  resolve  that?  The  Librar- 
ian has  been  appointed  and  stayed;  in  the  17  years  I've  been  here, 
the  Librarian  has  never  been  reappointed,  and  we've  had  four 
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Presidents  that  could  have  changed  it.  So  if  any  office  is  nonpoliti- 
cal,  it's  the  Librarian  of  Congress. 

Ms.  Daub.  Mr.  Chairman,  as  a  matter  of  fact,  my  oral  presen- 
tation did  not  state  "political  appointee."  It  must  have  been  in 
there,  and  I  have  taken  that  phrase  out  of  my  oral  presentation  but 
apparently  have  not  done  so  in  the  written  testimony. 

Senator  DeConcini.  So  you  would  withdraw  that  statement? 

Ms.  Daub.  I  would  like  to  omit  that. 

Senator  DeConcini.  I  appreciate  that  candidness,  because  I  real- 
ly didn't  think  that  made  a  good  point.  You  did  raise  some  very 
good  points. 

Mr.  Goodman,  you  indicate  there  have  been  no  hearings  in  20 
months? 

Mr.  Goodman.  I  certainly  did  testify  that  in  the  first  12  months 
that  I  was  on  the  Tribunal,  there  were  no  hearings. 

Senator  DeConcini.  How  do  you  explain  that?  In  1  minute,  be- 
cause I  have  to  leave.  [Laughter.] 

Mr.  GrOODMAN.  It  is  relatively 

Senator  DeConcini.  Or  would  you  submit  that  for  the  record  if 
you  can't  do  it  in  1  minute? 

Mr.  GrOODMAN.  I'd  be  glad  to  do  both.  One  minute  is  plenty  of 
time  to  explain  no  hearings. 

Not  only  was  there  a  settlement,  but  that's  not  particularly  a 
material  issue.  Essentially,  the  only  hearings  the  Tribunal  ever  has 
is  in  the  cop3rright  and  the  cable  copyright  area.  We  have  begun 
one  now.  That's  about  once  a  year.  If  they  settle,  there  may  very 
well  be  no  hearings  that  year. 

Senator  DeConcini.  So  that's  the  main  area  of  what  the  Tribu- 
nal does  now,  is  in  the  cable  area? 

Mr.  Goodman.  That  is  the  main  area. 

Senator  DeConcini.  Because  I  have  to  leave,  we're  going  to  con- 
clude the  hearing.  If  any  of  the  witnesses  want  to  submit  supple- 
mental statements  or  clarifications,  we  will  leave  the  record  open 
for  2  weeks  to  receive  those. 

Thank  you  very  much. 

[Whereupon,  at  11:25  a.m.,  the  subcommittee  was  adjourned,  to 
reconvene  at  the  call  of  the  Chair.] 
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To  amend  title  17,  United  States  Code,  to  establish  cop\Tiglit  arbitration 
roit'alty  panels  to  rcjilaee  the  Copj-right  Itoyalty  Tribunal,  and  for  other 
purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

August  3  (legislative  day,  Juke  30),  1993 

Mr.  DeCokcim  (for  himself  and  Mr.  Hatch)  introduced  the  following  bill; 

which  was  read  twice  and  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  amend  title  17,  United  States  Code,  to  establish  copyright 
arbitration  royalty  panels  to  replace  the  Copyright  Roy- 
alty Tribunal,  and  for  other  purposes. 

1  Be  it  enacted  by  tlie  Senate  and  House  of  Representa- 

2  tives  oftlie  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  mav  be  cited  as  tlie  "Cop3Tight  Royalty 

5  Tribunal  Reform  Act  of  1993". 

6  SEC.  2.  COPYRIGHT  ARBITRATION  ROYALTY  PANELS. 

7  (a)  Establishment  and  Purpose. — Section  801  of 

8  title  17,  United  States  Code,  is  amended  as  follows: 


(59) 
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2 

1  (1)  Tlie  section  heading  is  amended  to  read  as 

2  follows: 

3  "§801.   Copyright   arbitration   royalty   panels:   estab- 

4  lishment  and  purpose"; 

5  (2)  Subsection  (a)  is  amended  to  read  as  fol- 

6  lows: 

7  "(a)  Establishment. — The  Librarian  of  Congress, 

8  upon  the  recommendation  of  the  Register  of  Copyrights, 

9  is  authorized  to  appoint  and  convene  copyright  arbitration 

10  royalty  panels."; 

11  (3)  Subsection  (b)  is  amended — 

12  (A)    by    inserting    "PURPOSES. — "    after 

13  "(b)"; 

14  (B)  in  the  matter  preceding  paragraph  (1), 

15  by  striking  "Tribunal"  and  inserting  "copjo-ight 

16  arbitration  royalty  panels"; 

17  (C)  in  paragraph  (2) — 

18  (i)   in  subparagraph   (A),   by  striking 

19  "Commission"  and  inserting  "copyright  ar- 

20  bitration  royalty  panels";  and 

21  (ii)  in  subparagraph  (B),  by  striking 

22  "Cop^Tight  Royalty  Tribunal"  and  insert- 

23  ing  "copyright  arbitration  royalty  panels"; 


•S  1346  IS 
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1  (D)  in  paragraph  (3),  by  striking  "In  de- 

2  termining"  and  all  that  follows  through  the  end 

3  of  the  paragraph;  and 

4  (4)  by  amending  subsection  (c)  to  read  as  fol- 

5  lows: 

6  "(c)  Rulings.— The  Librarian  of  Congress,  upon  the 

7  recommendation  of  the  Register  of  Copyi-ights,  may,  be- 

8  fore  a  copyright  arbitration  royalty  panel  is  convened, 

9  make  any  necessary  procedural  or  evidentiary^  rulings  that 

10  would  apply  to  the  proceedings  conducted  by  such  panel.". 

11  (b)  Membership  and  Proceedings.— Section  802 

12  of  title  17,  United  States  Code,  is  amended  to  read  as 

13  follows: 

14  "§  802.  Membership  and  proceedings  of  copyright  ar- 

15  bitration  royalty  panels 

16  "(a)    Composition   of   Coptoight   Arbitration 

17  Royalty  Panels. — A  copyright  arbitration  royalty  panel 

18  shall  consist  of  3  arbitrators  selected  by  the  Librarian  of 

19  Congress  pursuant  to  subsection  (b). 

20  "(b)    Selection   of   Arbitration    Panel.— Not 

21  later  than  10  days  after  publication  of  a  notice  initiating 

22  an  arbitration  proceeding  under  section  803  or  804,  and 

23  in  accordance  with  procedures  specified  by  the  Register 

24  of  Copyrights,  the  Librarian  of  Congress  shall,  upon  the 

25  recommendation  of  the  Register  of  Copyinghts,  select  2  ar- 
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1  bitrators  from  lists  of  arbitrators  provided  to  the  Librar- 

2  ian  by  parties  participating  in  the  arbitration.  The  2  arbi- 

3  trators  so  selected  shall,  wathin  10  days  after  their  selec- 

4  tion,  choose  a  third  arbitrator  from  the  same  lists,  who 

5  shall  serve  as  the  chairperson  of  the  arbitrators.  If  such 

6  2  arbitrators  fail  to  agree  upon  the  selection  of  a  chair- 

7  person,  the  Librarian  of  Congi-ess  shall  promptly  select  the 

8  chairperson. 

9  "(c)  Arbitration  Proceedings. — Copyright  arbi- 

10  tration  royalty  panels  shall  conduct  arbitration  proceed- 

11  ings,  in  accordance  \\ith  such  procedures  as  they  may 

12  adopt,  for  the  purpose  of  making  their  determinations  in 

13  carrying  out  the  purposes  set  forth  in  section  801.  The 

14  arbitration  panels  shall  act  on  the  basis  of  a  fully  docu- 

15  mented  written  record,  prior  decisions  of  the  Cop^Tight 

16  Royalty  Tribunal,  prior  cop^Tight  arbitration  panel  deter- 

17  minations,  and  rulings  by  the  Librarian  of  Congress  under 

18  section  801(b).  Any  copyi'ight  owner  who  claims  to  be  enti- 

19  tied  to  royalties  under  section  111  or  119  or  any  inter- 

20  ested  copyright  party  who  claims  to  be  entitled  to  royalties 

21  under  section  1006  may  submit  relevant  information  and 

22  proposals  to  the  arbitration  panels  in  proceedings  applica- 

23  ble  to  such  cop^Tight  owner  or  interested  cop^Tight  party. 

24  The  parties  to  the  proceedings  shall  bear  tlie  entire  cost 
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1  thereof  in  sucli  manner  and  proportion  as  the  arbitration 

2  panels  shall  direct. 

3  "(d)  Report  to  the  Librarian  of  Congress. — 

4  Not  later  than  180  days  after  publication  of  the  notice 

5  initiating  an  arbitration  proceeding,  the  copyright  arbitra- 

6  tion  royalty  panel  conducting  the  proceeding  shall  report 

7  to  the  Librarian  of  Congress  its  determination  concerning 

8  the  royalty  fee  or  distribution  of  royalty  fees,  as  the  case 

9  may  be.  Such  report  shall  be  accompanied  by  the  \\Titten 

10  record,  and  shall  set  forth  the  facts  that  the  arbitration 

1 1  panel  found  relevant  to  its  determination. 

12  "(e)  Action  by  Librarian  of  Congress. — Within 

13  60  da>'^  after  receiving  the  report  of  a  copyi'ight  arbitra- 

14  tion  royalty  panel  under  subsection  (d),  the  Librarian  of 

15  Congress,  upon  the  recommendation  of  the  Register  of 

16  Copyrights,  shall  adopt  or  reject  the  determination  of  the 

17  arbitration  panel.  The  Librarian  shall  adopt  the  deter- 

18  mination  of  the  arbitration  panel  unless  the  Librarian 

19  finds  that  the  determination  is  arbitrarA'.  If  the  Librarian 

20  rejects  the  determination  of  the  arbitration  panel,  the  Li- 

21  brarian  shall,  before  the  end  of  that  60-day  period,  and 

22  after  full  examination  of  the  record  created  in  the  arbitra- 

23  tion  proceeding,  issue  an  order  setting  the  royalty  fee  or 

24  distribution  of  fees,  as  the  case  may  be.  The  Librarian 

25  shall  cau.se  to  be  published  in  the  Federal  Register  the 
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1  determination  of  tlic  arbitration  panel,  and  tlie  decision 

2  of  the  Librarian  (including  an  order  issued  under  the  pre- 

3  ceding  sentence).  The  Librarian  shall  also  publicize  such 

4  determination  and  decision  in  such  other  manner  as  the 

5  Librarian  considers  appropriate.  The  Librarian  shall  also 

6  make  the  report  of  tiie  arbitration  panel  and  the  accom- 

7  panning  record  available  for  public  inspection  and  copjnng. 

8  "(f)  Judicial  RE\aEW. — Any  decision  of  the  Librar- 

9  ian  of  Congress  under  subsection  (e)  with  respect  to  a  de- 

10  termination  of  an  arbitration  panel  may  be  appealed,  by 

1 1  any  aggrieved  party  who  would  be  bound  by  the  deter- 

12  mination,  to  the  United  States  Court  of  Appeals  for  the 

13  District  of  Columbia  Circuit,  within  30  days  after  the  pub- 

14  lication  of  the  decision  in  the  Federal  Register.  The  pend- 

15  ency  of  an  appeal  under  this  paragi'aph  shall  not  relieve 

16  persons  obligated  to  make  royalty  pa\Tnents  under  sec- 

17  tions  111,  119,  or  1003  who  would  be  affected  by  the  de- 

18  termination  on  appeal  to  deposit  the  statement  of  account 

19  and  royalty  fees  specified  in  tho.se  sections.  The  court  shall 

20  have  jurisdiction  to  modify  or  vacate  a  decision  of  the  Li- 

21  brarian  only  if  it  finds,  on  the  basis  of  the  record  before 

22  the  Librarian,  that  the  Librai-ian  acted  in  an  arbiti-aiy 

23  manner.  If  the  court  modifies  the  decision  of  the  Libi-ar- 

24  ian,  the  court  shall  have  jurisdiction  to  enter  its  own  deter- 

25  mination  with  resjiect  to  the  amount  or  distribution  of  I'oy- 
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1  alty  fees  and  costs,  to  order  the  repajonent  of  an}'  excess 

2  fees,  and  to  order  the  payment  of  any  underpaid  fees,  and 

3  the  interest  pertaining  respectively  thereto,  in  accordance 

4  with  its  final  judgment.  The  court  may  further  vacate  the 

5  decision  of  the  arbitration  panel  and  remand  the  case  for 

6  arbitration   proceedings    in    accordance   with    subsection 

7  (c).". 

8  (c)     Adjustment     of     Compulsory     License 

9  Rates. — Section  803  of  title  17,  United  States  Code,  and 

10  the  item  relating  to  such  section  in  the  table  of  sections 

11  at  the  beginning  of  chapter  8  of  such  title,  are  repealed. 

12  (d)  Institution  and  Conclusion  of  Proceed- 

13  INGS.— Section  804  of  title  17,  United  States  Code,  is 

14  amended  as  follows: 

15  (1)  Subsection  (a)  is  amended — 

16  (A)  by  repealing  paragraph  (1);  and 

17  (B)  in  paragraph  (2) — 

18  (i)  in  the  matter  preceding  subpara- 

19  graph  (A)  by  striking  "Tribunal,"  and  all 

20  that   follows    through    "proceedings    under 

21  this    chapter."    and    inserting    "Cop^Tight 

22  Royalty  Tribunal  before  the  date  of  the  en- 

23  actment  of  the  Cop}Tight  Royalty  Tribunal 

24  Reform  Act  of  1993,  or  by  a  copjTight  ar- 

25  bitration  ro.yaity  panel  after  such  date  of 
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1  enactment,  may  file  a  petition  with  the  Li- 

2  brarian  of  Congress  declaring  that  the  pe- 

3  titioner  requests  an  adjustment  of  the  rate. 

4  The  Librarian  of  Congress  shall,  upon  the 

5  recommendation  of  the  Register  of  Copy- 

6  rights,  make  a  determination  as  to  whether 

7  the  petitioner  has  such  a  significant  inter- 

8  est  in  the  royalty  rate  in  which  an  adjust- 

9  ment  is  requested.  If  the  Librarian  deter- 

10  mines  that  the  petitioner  has  such  a  sig- 

11  nificant  interest,  the  Librarian  shall  cause 

12  notice  of  this  determination,  with  the  rea- 

13  sons  therefor,  to  be  published  in  the  Fed- 

14  eral  Register,  together  with  the  notice  of 

15  commencement  of  proceedings  under  this 

16  chapter."; 

17  (ii)  in  subparagraph  (C) — 

18  (I)   in  clause   (i)   by  striking  "in 

19  1990    and   in   each   subsequent   tenth 

20  calendar  year,   and",  and  by  striking 

21  "116A"  and  inserting  "116";  and 

22  (II)   by  amending  clause   (ii)   to 

23  read  as  follows: 

24  "(ii)  If  a  negotiated  license  authorized  by 

25  section  116  is  terminated  or  expires  and  is  not 
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1  replaced   by   anollier   license   agreement   under 

2  such    section,    providing   permission    to    use    a 

3  quantity    of    musical    works    not    substantially 

4  smaller  than  the  quantity  of  such  works  per- 

5  formed    on    coin-operated    phonorecord    players 

6  during  the  1-year  period  ending  March  1,  1989, 

7  the  Librarian  of  Congress  shall,  upon  petition 

8  filed  under  subsection   (a)  within   1   year  after 

9  such  termination  or  expiration,  convene  a  copy- 

10  right  arbitration  royalty  panel.  The  arbitration 

11  panel  shall  promptly  establish  an  interim  roy- 

12  ally  rate  or  rates  for  the  public  performance  by 

13  means  of  a  coin-operated  phonorecord  player  of 

14  non-dramatic     musical     works     embodied     in 

15  phonorecords  which  had  been  subject  to  the  ter- 

16  minated    or   expired    negotiated    license   agree- 

17  ment.  Such  rate  or  rates  shall  be  the  same  as 

18  the  last  such  rate  or  rates  and  shall  remain  in 

19  force  until  the  conclusion  of  proceedings  by  the 

20  arbitration   panel,    in    accordance   with   section 

21  802,  to  adjust  the  royalty  rates  applicable  to 

22  such  works,  or  until  superseded  by  a  new  nego- 

23  tiated  license  agreement,  as  provided  in  section 

24  116(c).". 

25  (2)  Subsection  (b)  is  amended — 
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1  (A)  by  striking  "Tribunal"  the  first  place 

2  it   appears   and    inserting   "Copyright   Royalty 

3  Tribunal  or  the  Librarian  of  Congress"; 

4  (B)  by  striking  "Tribunal"  the  second  and 

5  third  places  it  appears  and  inserting  "Librar- 

6  ian";  and 

7  (C)  by  striking  "Tribunal"  the  last  place  it 

8  appears  and  inserting  "CopjTight  Royalty  Tri- 

9  bunal  or  the  Librarian  of  Congress". 

10  (3)  Subsection  (c)  is  amended  by  striking  "Tri- 
ll bunal"  and  inserting  "Librarian  of  Congress". 

12  (4)  Subsection  (d)  is  amended — 

13  (A)  by  striking  "Chairman  of  the  Tribu- 

14  nal"    and   inserting   "Librarian    of  Congress"; 

15  and 

16  (B)  by  striking  "determination  by  the  Tri- 

17  bunal"  and  inserting  "a  determination". 

18  (5)  Subsection  (e)  is  amended  by  striking  "Tri- 

19  bunal"  and  inserting  "Librarian  of  Congress". 

20  (e)  Repeal.— Sections  805  through  810  of  title  17, 

21  United  States  Code,  and  the  items  relating  to  such  sec- 

22  tions  in  the  table  of  sections  at  the  beginning  of  chapter 

23  8  of  such  title,  are  repealed. 

24  (f)  Clerical  Amendment. — The  table  of  sections  at 

25  the  beginning  of  chapter  8  of  title  17,  United  States  Code, 
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1  is  amended  by  striking  the  items  relating  to  sections  801 

2  and  802  and  inserting  the  following: 

"Sec.  801.  Ck)p>Tight  arbitration  royalty  panels:  establishment  and  purpose. 
"Sec.  802.  Membership  and  proceedings  of  cop^Tight  arbitration  royalty  pan- 
els.". 

3  SEC.  3.  JXJKEBOX  LICENSES. 

4  (a)   Repeal   of   Compulsory  License. — Section 

5  116  of  title  17,  United  States  Code,  and  the  item  relating 

6  to  section  116  in  the  table  of  sections  at  the  beginning 

7  of  chapter  1  of  such  title,  are  repealed. 

8  (b)  Negotlvted  Licenses. — (1)  Section  116A  of 

9  title  17,  United  States  Code,  is  amended — 

10  (A)    by   redesignating  such   section   as   section 

11  116; 

12  (B)  by  striking  subsection  (b)  and  redesignating 

13  subsections  (c)  and  (d)  as  subsections  (b)  and  (c), 

14  respectively; 

15  (C)  in  subsection  (b)(2)  (as  so  redesignated)  by 

16  striking  "Copyright  Royalty  Tribunal"  and  inserting 

17  "Librarian  of  Congress"; 

18  (D)  in  subsection  (c)  (as  so  redesignated) — 

19  (i)   in   the  subsection  caption  by  striking 

20  "Royalty   Tribunal"   and   inserting   "Arbi- 

21  TRATiON  Royalty'  Panel";  and 

22  (ii)  by  striking  "the  CopjTight  Royalty  Tri- 

23  bunal"   and   inserting  "a  copyright   arbitration 

24  royalty  panel";  and 
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1  (E)  by  striking  subsections  (e),  (f),  and  (g). 

2  (2)  The  table  of  sections  at  the  beginning  of  chapter 

3  1  of  title  17,  United  States  Code,  is  amended  by  striking 

4  "116A"  and  inserting  "116". 

5  SEC.  4.  PUBUC  BROADCASTING  COMPULSORY  UCENSE. 

6  Section    118    of   title    17,    United    States    Code,    is 

7  amended — 

8  (1)  in  subsection  (b) — 

9  (A)  by  striking  the  first  2  sentences; 

10  (B)    in    the    third    sentence    by    striking 

11  "works  specified  by  this  subsection"  and  insert- 

12  ing  "published  nondramatic  musical  works  and 

13  published     pictorial,     graphic,     and     sculptural 

14  works"; 

15  (C)  in  paragraph  (1) — 

16  (i)  in  the  first  sentence  by  striking  ", 

17  within  one  hundred  and  twenty  days  after 

18  publication  of  the  notice  specified  in  this 

19  subsection,";  and 

20  (ii)    by    striking    "Copyright    Royalty 

21  Tribunal"  each  place  it  appears  and  insert- 

22  ing  "Librarian  of  Congress"; 

23  (D)  in  paragraph  (2)  by  striking  "Tribu- 

24  nal"  and  inserting  "Librarian  of  Congress"; 

25  (E)  in  paragi-aph  (3) — 
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1  (i)  by  striking  the  first  sentence  and 

2  inserting  tlie  follo\\ing:  "In  the  absence  of 

3  Ucense  agreements  negotiated  under  para- 

4  graph  (2),  the  Librarian  of  Congress  shall, 

5  pursuant  to  section  803,  convene  a  copy- 

6  right  arbitration  royalty  panel  to  determine 

7  and    publish    in    the    Federal    Register    a 

8  schedule  of  rates  and  terms  which,  subject 

9  to  paragraph  (2),  shall  be  binding  on  all 

10  OAvners  of  copyright  in  works  specified  by 

1 1  this  subsection  and  public  broadcasting  en- 

12  tities,  regardless  of  whether  such  copvTight 

13  owTiers  have  submitted  proposals  to  the  Li- 

14  brarian  of  Congi-ess."; 

15  (ii)  in  the  second  sentence — 

16  (I)   by  striking  "Copyright  Roy- 

17  alty  Tribunal"    and   inserting   "copy- 

18  right  arbitration  royalty  panel";  and 

19  (II)    by   striking   "clause    (2)    of 

20  this  subsection"  and  inserting  "para- 

21  graph  (2)";  and 

22  (iii)   in  the  last  sentence  by  striking 

23  "Copyright  Royalty  Tribunal"  and  insert- 

24  ing  "Librarian  of  Congress";  and 

25  (F)  by  striking  paragraph  (4); 
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1  (2)  by  strikii^g  subsection  (c);  and 

2  (3)  in  subsection  (d) — 

3  (A)   by  redesignating  such   subsection   as 

4  subsection  (c); 

5  (B)  by  striking  "to  the  transitional  provi- 

6  sions  of  subsection  (b)(4),  and";  and 

7  (C)  by  striking  "Copyright  Royalty  Tribu- 

8  nal"  and  inserting  "cop^Tight  arbitration  roy- 

9  alty  panel". 

10  SEC.  5.  SECONDARY  TRANSMISSIONS  BY  SUPERSTATIONS 

11  AND     NETWORK     STATIONS     FOR     PRIVATE 

12  VIEWING. 

13  Section    119    of  title    17,    United   States   Code,    is 

14  amended — 

15  (1)  in  subsection  (b) — 

16  (A)  in  paragraph  (1)  by  striking  ",  after 

17  consultation  with  the  Copyright  Royalty  Tribu- 

18  nal,"  each  place  it  appears; 

19  (B)  in  paragraph   (2)  by  striking  "Copy- 

20  right  Royalty  Tribunal"  and  inserting  "Librar- 

21  ian  of  Congress"; 

22  (C)  in  paragi-aph   (3)   by  striking    'Copy- 

23  right  Royalty  Tribunal"  and  inserting  "Librar- 

24  ian  of  Congress";  and 

25  (D)  in  paragi-aph  (4) — 
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1  .  (i)    by    striking    "Copyright    Royalty 

2  Tribunal"  each  place  it  appears  and  insert- 

3  ing  "Librarian  of  Congress"; 

4  (ii)  by  striking  "Tribunal"  each  place 

5  it    appears    and    inserting    "Librarian    of 

6  Congress";  and 

7  (iii)  in  subparagraph  (C)  by  striking 

8  "conduct  a   proceeding"   in   the   last  sen- 

9  tence  and  inserting  "convene  a  copyright 

10  arbitration  roj^alty  panel";  and 

11  (2)  by  striking  subsection  (c)  and  inserting  the 

12  following: 

13  "(c)  Determination  of  Royalties. — The  royalty 

14  fee  payable  under  subsection  (b)(1)(B)  shall  be  that  estab- 

15  lished  by  the  Copyright  Royalty  Tribunal  on  May  1,  1992, 

16  as  corrected  on  May  18,  1992.". 

17  SEC.  6.  CONFORMING  AMENDMENTS. 

18  (a)  Cable  Compulsory  License. — Section  111(d) 

19  of  title  17,  United  States  Code,  is  amended  as  follows: 

20  (1)    Paragraph    (1)    is    amended    by    striking 

21  ",  after   consultation    with    the    Cop^Tight    Royalty 

22  Tribunal  (if  and  when  the  Tribunal  has  been  con- 

23  stituted),". 

24  (2)   Paragraph   (1)(A)   is  amended  by  striking 

25  ",  after  consultation  with  the  Cop^Tight  Royalty  Tri- 
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1  bunal    (if   and    when    the    Tribunal    Jias    been    con- 

2  sti  tilted),". 

3  (3)  Paragraph  (2)  is  amended  by  striking  the 

4  second  and  third  sentences  and  by  inserting  the  fol- 

5  lo\Wng:    "All    funds   held   by   the    Secretary   of  the 

6  Treasury  shall  be  invested  in  interest-bearing  United 

7  States  securities  for  later  distribution  by  the  Librar- 

8  ian  of  Congress  in  the  event  no  controversy  over  dis- 

9  tribution  exists,  or  by  a  eopjTight  arbitration  royalty' 

10  panel  in  the  event  a  controversy  over  such  distribu- 

11  tion  exists.  The  Librarian  shall  compile  and  publish 

12  on  a  semiannual  basis,   a  compilation  of  all   state- 

13  ments  of  account  covering  the  relevant  6-month  pe- 

14  riod  provided  by  paragraph  (1)  of  this  subsection.". 

15  (4)  Paragraph  (4) (A)  is  amended — 

16  (A)  by  striking  "CopjTight  Ro,yalty  Tribu- 

17  nal"    and    inserting   "Librarian    of   Congress"; 

18  and  4 

19  (B)  by  striking  "Tribunal"   and  inserting 

20  "Librarian  of  Congress". 

21  (5)    Paragi-aph   (4)(B)    is  amended  to   read   as 

22  follows: 

23  "(B)  After  the  first  day  of  August  of  each 

24  year,  the  Librarian  of  Congress  shall,  upon  the 

25  recommendation  of  the  Ilegister  of  Cop^Tights, 
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1  detennine  whether  there  exists   a  controversy 

2  concerning  the  distribution  of  royalty  fees.  If 

3  the    Librarian    determines    that    no    such    con- 

4  troversy  exists,   the  Librarian   shall,   after  de- 

5  ducting  reasonable  administrative  costs  under 

6  this  section,  distribute  such  fees  to  the  copy- 

7  right   owTiers   entitled,    or   to   their   designated 

8  agents.  If  the  Librarian  finds  the  existence  of 

9  a  controversy,  the  Librarian  shall,  pursuant  to 

10  chapter  8  of  this  title,  convene  a  copyright  arbi- 

1 1  tration  royalty  panel  to  determine  the  distribu- 

12  tion  of  royalty  fees.". 

13  (6)   Paragraph   (4)(C)   is  amended  by  striking 

14  "Copyright   Royalty   Tribunal"   and   inserting   "Li- 

15  brarian  of  Congress". 

16  (b)  Audio  Home  Recording  Act. — 

17  (1)   Royalty  payments. — Section   1004(a)(3) 

18  of  title  17,  United  States  Code,  is  amended — 

19  (A)  by  striking  "Copwight  Royalty  Tribu- 

20  nal"    and   inserting   "Librarian    of   Congress"; 

21  and 

22  (B)  by  striking  "Tribunal"   and  inserting 

23  "Librarian  of  Congress". 
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1  (2)  Deposit  of  royalty  PA\^rENTS. — Section 

2  1005  of  title  17,  United  States  Code,  is  amended  by 

3  striking  the  last  sentence. 

4  (3)  Entitlement  to  ROYALri'  payments. — 

5  Section  1006(c)  of  title  17,  United  States  Code,  is 

6  amended  by  striking  "Cop3Tight  Royalty  Tribunal" 

7  and  inserting  "Librarian  of  Congress  shall  convene 

8  a  copjTight  arbitration  royalty  panel  which". 

9  (4)  Procedures  for  distributing  royalty 

10  PAYTklENTS. — Section  1007  of  title  17,  United  States 

11  Code,  is  amended — 

12  (A)  in  subsection  (a)(1)  by  striking  "Copy- 

13  right  Royalty  Tribunal"  and  inserting  "Librar- 

14  ian  of  Congress"; 

15  (B)  in  subsection  (b) — 

16  (i)    by    striking    "Copyright    Royalty 

17  Tribunal"     and     inserting    "Librarian    of 

18  Congress";  and 

19  (ii)  by  striking  "Tribunal"  each  place 

20  it    appears    and    inserting    "Librarian    of 

21  Congress";  and 

22  (C)  in  subsection  (c) — 

23  (i)  by  striking  the  first  sentence  and 

24  inserting    "If   the    Librarian    of   Congress 

25  finds  the  existence  of  a  controversy,  the  Li- 
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1  brarian  shall,  pursuant  to  chapter  8  of  this 

2  title,  convene  a  copjTight  arbitration  roy- 

3  alty  panel  to  determine  the  distribution  of 

4  royalty  payments.";  and 

5  (ii)  by  striking  "Tribunal"  each  place 

6  it    appears    and    inserting    "Librarian    of 

7  Congress". 

8  (5)  Arbitration  of  certain  disputes. — Sec- 

9  tion    1010    of    title    17,    United    States    Code,    is 

10  amended — 

11  (A)  in  subsection  (b) — 

12  (i)    by    striking    "Copyright    Royalty 

13  Tribunal"    and    inserting    "Librarian    of 

14  Congress";  and 

15  (ii)  by  striking  "Tribunal"  each  place 

16  it    appears    and    inserting    "Librarian    of 

17  Congress"; 

18  (B)   in  subsection   (e)   by  striking  "Copy- 

19  right  Royalty  Tribunal"  each  place  it  appears 

20  and  inserting  "Librarian  of  Congress"; 

21  (C)  in  subsection  (f) — 

22  (i)    by    striking    "Copyright    Royalty 

23  Tribunal"  each  place  it  appears  and  insert- 

24  ing  "Librarian  of  Congress"; 
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1  (ii)  by  striking  "Tribunal"  each  place 

2  it    appears    and    inserting    "Librarian    of 

3  Congress";  and 

4  (iii)  in  the  third  sentence  by  striking 

5  "its"  and  inserting  "the  Librarian's";  and 

6  (D)  in  subsection  (g) — 

7  (i)    by    striking    "Cop}Tight    Royalty 

8  Tribunal"     and     inserting    "Librarian    of 

9  Congress";  and 

10  (ii)  by  striking  "Tribunal"  each  place 

11  it    appears    and    inserting    "Librarian    of 

12  Congress". 

13  SEC.  7.  EFFECTIVE  DATE  AND  TERMINATION. 

14  (a)  In  General. — This  Act  and  the  amendments 

15  made  by  this  Act  shall  take  effect  on  January  1,  1994. 

16  (b)  Effectr^ness  of  Existing  Rates  and  Dis- 

17  TRIBUTIONS. — All   royalty   rates   and  all   determinations 

18  \vith  respect  to  the  proportionate  division  of  compulsory 

19  license  fees  among  copyright  claimants,  whether  made  by 

20  the  Cop^^Tight  Royalty  Tribunal,  or  by  voluntary  agree- 

21  ment,  before  the  effective  date  set  forth  in  subsection  (a) 

22  shall  remain  in  effect  until  modified  by  voluntars^  agree- 

23  ment  or  pursuant  to  the  amendments  made  by  this  Act. 
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